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RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
WILLIAM J. FRITZEL
DISMISSING COMPLAINTS WITH PREJUDICE

Mailed Date:  January 13, 2006
Appearances:

Craig S. Suwinski, Keystone, Colorado, Complainant; and

Mark A. Davidson, Esq., and Michelle R. Brandt, Esq., Denver, Colorado, for Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.

I. statement

1. On May 17, 2005, Craig S. Suwinski (Complainant) filed a complaint naming Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc., as Respondent.  This Complaint was assigned the Docket No. 05F-211CP.

2. On May 17, 2005, Complainant filed a complaint, designated as 05F-212CP against Respondent.

3. On May 19, 2005, Complainant filed a complaint, designated as 05F-215CP against Respondent.

4. By Decision No. C05-0623, mailed on May 26, 2005, the Commission assigned the three complaints, Docket Nos. 05F-211CP, 05F-212CP, and 05F-215CP to an Administrative Law Judge with instructions that the dockets be consolidated.

5. By Decision No. R05-0716-I, mailed on June 9, 2005, the three dockets were ordered consolidated.

6. On May 26, 2005, the Commission issued an Order to Satisfy or Answer and scheduled a hearing for July 7, 2005.

7. On June 6, 2005, Respondent filed a Motion to Dismiss the Complaints and Motion for Attorney’s Fees and Costs.

8. On July 1, 2005, in Decision No. R05-0832-I, Respondent’s Motion to Dismiss the Complaints and Motion for Attorney’s Fees and Costs were denied.  In addition, the Decision granted a motion of Complainant to amend the formal complaints and Complainant’s Motion to Vacate the Hearing scheduled for July 7, 2005.

9. By Interim Decision No. R05-0940-I, a prehearing conference was scheduled for August 16, 2005.

10. The prehearing conference was held as scheduled.  The motion of Respondent to dismiss the complaints as moot was denied.  The motion of Respondent for a more definite statement by Complainant was granted.  The motion of Complainant to amend the complaint for the second time was denied.  The hearing was rescheduled for November 2, 2005.  (Decision No. R05-1130-I).

11. On September 23, 2005, Respondent filed an Answer.

12. On August 26, 2005, Complainant filed a pleading entitled “Restated Consolidated Complainants Against Vail Summit Resorts, Inc….” in which he restated the three amended complaints.  The parties agreed at the prehearing conference that the restated complaints would be the complaints filed by Complainant.

13. On October 28, 2005, Complainant filed a Motion to Compel Discovery and Motion to Continue the Hearing Date.

14. On October 30, 2005, Complainant withdrew his Motion to Compel Discovery.

15. On October 31, 2005, Respondent filed a Response to Complainant’s Motion to Continue the Hearing Date.  Respondent also filed a motion on the same date for attorneys’ fees and costs.

16. The hearing was held on November 2, 2005.  Testimony was received from Craig S. Suwinski.  Exhibit Nos. 1 through 10, 12 through 24 were marked for identification.  Exhibit Nos. 2 through 5, 7, 8, and 13 through 18 were admitted into evidence.  Exhibit Nos. 1, 6, and 24 were not admitted.  Exhibit Nos. 9,10, 12, 19 through 23 were not offered.

17. As preliminary matters, Complainant’s Motion to Continue the Hearing was denied.  Complainant’s request for a subpoena of one of Respondent’s attorney was denied.   Ruling on Respondent’s Motion for Attorney’s Fees was deferred until the expiration of a 14-day response time.  

18. Respondent orally moved to quash subpoenas, issued at the request of Complainant of Gary Gramlick and Tom Breslin.  The motion to quash was granted for the reason that Complainant failed to comply with the procedural requirements of service of subpoenas.

19. On November 14, 2005, Respondent filed a motion to withdraw its Motion for Attorney’s Fees and Costs.  The motion is granted.

20. At the conclusion of Complainant’s case, Respondent moved to dismiss the complaints for the reason that Complainant failed to establish a prima facie case.  The motion was orally granted.

21. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding together with a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

22. Complainant, Craig S. Suwinski is an individual who resides in Keystone, Colorado.  Complainant has on occasion used the transportation services of Respondent. 

23. Respondent holds authority from this Commission to provide transportation in the Keystone area.

24. The Commission has jurisdiction to hear this complaint. 

A. Docket No. 05F-211CP

25. Complainant in his restated complaint alleges that on or about August 6, 2004, Respondent terminated scheduled service on the “Yellow Route” without filing a schedule change with the Commission, failed to notify the public of the change, and proceeded with the change without Commission approval.

26. Complainant states that Respondent received authority from this Commission to provide common carrier service in the Keystone area.

27. Complainant used the transportation on the Yellow Route during the summer of 2004 approximately two times a week.

28. On or about August 6, 2004, Keystone stopped providing scheduled service on the Yellow Route.  Complainant testified that he saw a notice at one of the Yellow Route bus stops that the route would become a call-and-demand service rather than a scheduled route.  The scheduled service was provided by Keystone under the authority granted in Certificate No. 2195.

29. Complainant alleges that Keystone by its action, violated the requirements of 4 Code of Colorado Regulations (CCR) 723-31 in that Respondent failed to notify and receive permission of the Commission prior to making changes in its scheduled service.

B. Docket No. 05F-212CP

30. In this complaint case, Complainant alleges that during the 2004/2005 ski season, Respondent provided transportation under both its common carrier certificate and contract carrier permit in the Keystone area.

31. Complainant contends that Respondent failed to properly mark its vehicles’ with exterior identification required by Commission rules.  Complainant testified that he traveled on the buses shown in Exhibit Nos. 7 and 8.  These exhibits are photographs taken by Suwinski immediately before or after he got on the bus.  Complainant believes that the exhibits show that Respondent improperly marked the buses required by Commission rules.  He stated that the buses should have the authority identification clearly visible in contrasting colors, visible for a distance of 50 feet.

C. Docket No. 05F-215CP

32. In his restated complaint, Complainant alleges that on or about April 4, 2005, Respondent changed its service under its Common Carrier Certificate No. 20195 to a less frequent service than had been approved by the Commission effective on September 2, 2004.  (Hearings Exhibit No. 13).

33. Complainant also alleges that on or about April 18, 2005, Respondent completely abandoned the scheduled service as stated in its September 2, 2004 schedule filed with the Commission.  Complainant states that Respondent then began only call-and-demand service to three of the stops listed in the September 2, 2004 schedule.

34. Complainant testified that according to the files at the Commission, Respondent failed to file schedule changes with the Commission as required by the Commission’s rules and regulations.

D. Relief Requested by Complainant

35. Complainant requests that:  

(1)
Respondent be ordered by the Commission to comply with all applicable Colorado statutes and rules and regulations of the Commission.

(2)
Respondent be ordered to file with the Commission proper notices prior to any changes in service.

(3)
Respondent be ordered to comply with the Commission rules and regulations regarding vehicle identification markings.

(4)
That the Commission consider charging Respondent with civil penalty assessment notices.

(5)
That the Commission consider suspension of Respondent’s authorities.

III. discussion

36. At the conclusion of Complainant’s case, Respondent moved to dismiss the three complaints with prejudice for the reason that Complainant failed to establish a prima facie case.

37. Complainant has the burden of proof.  Complainant must prove by a preponderance of the evidence all material allegations of the complaint.  § 13-25-127(1), C.R.S.; 4 CCR 723-1-72(c); 4 CCR 723-1-82(a)(2).

38. Viewing the evidence in the light most favorable to the Complainant, it is found and concluded that Complainant failed to meet his burden of proof on all three of his complaints.

39. The brief testimony of Complainant, the only witness, amounted to little more than an oral restatement of the complaints.  No witnesses from the Commission familiar with Respondent’s filings and records of the Commission testified. Although Complainant attempted to subpoena staff member, Gary Gramlick, the subpoena was quashed upon motion of Respondent since the subpoena was ruled to be procedurally defective. Complainant presented no official records of the Commission regarding the alleged violations other than Exhibit No. 13.

40. In the complaint involving the marking of vehicles (Docket No. 05F-212CP), the documentary evidence (photographs) tend to show that Respondent was in compliance with respect to the proper markings required by the Commission’s rules.

41. The record lacks competent evidence to establish that Respondent violated any statutes or Commission rules. 

42. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The complaints of Craig S. Suwinski v. Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc., Docket Nos. 05F-211CP, 05F-212CP, and 05F-215CP are dismissed with prejudice.

2. The motion of Vail Summit Resorts, Inc, d/b/a Keystone Resort, Inc to withdraw its Motion for Attorneys’ Fees and Costs is granted.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge


G:\ORDER\211CP.doc:SRS






9

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












