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I. STATEMENT

1. By Decision No. R05-1362, mailed on November 16, 2005 (Recommended Decision), a recommended decision was issued after hearing on the merits, approving the application.  In paragraph nos. 55 and 94 of the Recommended Decision, it was found that extraordinary circumstances justify modifying the Commission’s prior cost allocation decision regarding the costs of the High Voltage Direct Current (HVDC) converter at issue.

2. Pursuant to § 40-6-109, C.R.S., Public Service Company of Colorado (Public Service or the Company) and Staff of the Colorado Public Utilities Commission (Staff) filed exceptions to the Recommended Decision.

3. By Decision No. C05-1472, the Commission dismissed all exceptions without prejudice and remanded the case back to the Administrative Law Judge (ALJ) “for the limited purpose of providing additional findings regarding the extraordinary circumstances which he relied upon to form his recommendation that we change our decision in Docket No. 00A-600E, which would allow the Commission to make an informed decision on whether or not our prior ruling on the Converter should be reversed.”  Decision No. C05-1472, ordering paragraph 1.

4. In complying with the Commission’s decision, and acknowledging that exceptions may be filed to this decision, the ALJ clarifies those facts relied upon at the time of the Recommended Decision and incorporates Decision No. R05-1362 herein by reference as if fully set forth herein.  

5. Pursuant to § 40-6-109, C.R.S., the record of the hearing and a written recommended decision on the remand is transmitted to the Commission.

II. additional findings of fact 

6. This application effectively seeks modification of, or relief from, the Commission’s prior cost allocation decision regarding the HVDC in Docket No. 00A-600E.  While not specifically applicable, the ALJ considers the request similar in nature to an independent equitable action directly attacking the prior decision.  However, the Commission has far more discretion to modify a prior decision under its statutory authority than a court is allowed.

7. The ALJ’s recommendation was derived after establishing the status quo at the time this application was filed and weighing the public interest based upon evidence of events that occurred following the Commission’s decision in Docket No. 00A-600E.  Based thereupon, the ALJ recommends that Public Service be granted relief of the prior cost allocation decision (i.e., as opposed to reversing any principle adopted).

8. The ALJ further clarifies that the findings and recommendation is based upon the record presented by the parties at hearing.
  The ALJ could not, and did not attempt to, evaluate the Commission’s prior decision.  Further, the evidence could not be compared in the two dockets based upon the record before the ALJ.  When the recommendation was made, there was no part of the Docket No. 00A-600E record included in the record in Docket No. 05A-161E, except for Decision Nos. C01-954, C01-1157, and C01-1315 (Exhibits 10, 11, and 12, respectively).  

A. Docket No. 00A-600E

9. Docket No. 00A-600E was unique because it was the first time the Commission ever decided rate treatment of an HVDC Converter that potentially benefits the operators on each side of the converter.  Decision No. C01-954 at 14.  Neither operator can benefit without the connection to the other.  

10. There is little consensus among the parties in this docket as to the basis and intent of the Commission’s decision in Docket No. 00A-600E.  Public Service asserts that the Commission’s disallowance of 50 percent of the HVDC Converter was ultimately due to uncertainty of benefits.  Exhibit 1 at 13, line 12 - 14, line 4.  The Colorado Office of Consumer Counsel (OCC) asserts that the Commission sought to reduce the risk to ratepayers if actual future benefits are less than what was modeled.  Exhibit 7 at 5, line 17 - 6, line 4.  Staff asserts that the Commission adopted the equitable principle that costs should be allocated between Southwestern Public Service (SPS) and Public Service to reflect the benefits received by each party.

11. Public Service presented various computer models to demonstrate that the tieline would result in significant energy and capacity benefits and that the tieline would allow it to forego the acquisition of additional capacity in the future.  On the other hand, Staff presented competing modeling to demonstrate that the benefits of the tieline, as compared to its costs, were questionable.  See Decision No. C01-954, at ¶3.

12. Thus, the Commission decision in Docket No. 00A-600E was decided before the HVDC Converter was constructed and was based upon projections that “centered on numerous models each displaying significantly different results.”  Exhibit 8 at 3, line 21-23, Exhibit 4 at 4, see generally, Exhibit 7 at 3 and Exhibit 10 at 3-4.  

13. While uncertainty of benefits and ratepayer risks were surely weighed by the Commission, the ALJ agrees that the equitable principle argued by Staff was primary and finds the status quo from Docket No. 00A-600E (as related to this docket) is:  The HVDC Converter cost was intended to be equitably borne by Colorado ratepayers by allowing a portion of the cost into ratebase.  The HVDC Converter cost equitably allocated to SPS was not to be included in Colorado ratepayer base rates and was intended to be recovered from SPS or its ratepayers.  See Recommended Decision No. R05-1362 at ¶21.

14. At that time, the tieline was not necessary for Public Service to provide electric service to customers and there was no foreseeable need proposed to be met by the tieline.  See Decision No. C01-954, at 4, ¶4.

15. The Commission sought to encourage prudent investment in transmission capacity.  See Decision No.  C01-954, at 13, ¶3

16. The Commission concluded that the most credible evidence supported the proposition that the benefits of the project outweigh the costs.  However, the decision did not quantify any benefits relied upon in concluding that the scales tilted in favor of approving the application.  Further, capacity and energy benefits were not distinguished.

B. Docket No. 05A-161E

17. Turning to Docket No. 05A-161E, Public Service faced a challenge when they implemented operations under the 50/50 cost allocation for the HVDC Converter adopted by the Commission in Docket No. 00A-600E.  Transcript at 62.

18. Public Service testified that SPS has no desire to own an isolated transmission facility in Colorado and that its state regulators (in New Mexico and Texas) may not see an investment in the isolated Colorado facility as a prudent investment.  Public Service believes such treatment is unprecedented and very “tough.”  Transcript at 71, lines 14-24.  See also Exhibit 1 at 10, line 14-11, line 7.  

19. Despite the Commission’s original intent that SPS equitably pay for half of the converter costs, Public Service asserts that it does not have a way to recover the cost of the investment in the HVDC Converter from SPS.  Transcript at 44, lines 6-7.  Public Service believes this Commission does not have jurisdiction to implement its original intent through imposition of costs upon SPS ratepayers.  Transcript at 70, lines 11-17.  

20. Based upon his regulatory experience, Public Service witness Mr. Stoffel believes that the Company cannot recover the balance of the HVDC Converter cost from retail customers in our other jurisdictions.  Transcript 57, lines 9-17.

21. Because there is no regulatory cost recovery for 50 percent of the cost of the HVDC Converter, Public Service views it as an impaired asset.  Approximately $20 million has been invested in a transmission asset located in Colorado for which there is no recovery mechanism in retail jurisdictions.  Transcript at 57, lines 3-8

22. Public Service asserted that the investment community looks for regulated returns on all utility investments.  There is no regulated revenue stream for recovery of 50 percent of the investment in the HVDC Converter and Public Service is concerned that such impairment could potentially lead to a call for reduction or possibly a write-off of the asset’s value in the Company’s financial records.  Transcript at 79, line 18 – 80, line 6.

23. Public Service asserted that it would continue seeking alternative relief to avoid a write-off of the asset’s value, if the impairment remains and this uncertainty is not resolved.  Transcript at 80, lines 7-11.  Considerations include selling the asset.  Transcript at 54, line 20–55, line 3 and Transcript at 57, line 4-5; Transcript at 80, lines 7-11.  

24. The Commission’s prior cost-allocation order created substantial uncertainty as to the rights of various interest holders in the disallowed portion of the asset and the impact upon ratepayer benefits if an interest in the converter were liquidated.  There is uncertainty as to the nature of the 50 percent interest in the converter that is not in ratebase.  One might assume that ratepayers are entitled to 105 MW of the 210 MW capacity of the converter.  However, the ALJ cannot find such certainty.  Is it 50 percent of the capacity or an undivided one-half interest in the converter?  What are the rights of any potential co-tenant(s)?  Further, even if the Commission allowed a sale of the asset, it is unclear whether an adequate remedy would be available to fully compensate ratepayers for benefits lost due to the sale.

25. The record does not demonstrate how the potential operating arrangements with a subsequent owner of all or a portion of the HVDC Converter could impact the proven benefits to ratepayers.  Most critically, to achieve the benefits, extraordinary cooperation is necessary between operators on each side of the converter.  Public Service should be incented to operate the converter efficiently and economically.  If the disallowed portion of the converter is sold to a third party, the Eastern Interconnection operator’s incentives may be impacted, as well as Xcel Energy’s and Public Service’s.

26. There is no quantification in the record of benefits to SPS from the tieline.  However, eliminating any potential benefit to SPS similarly eliminates any incentive to cooperate in the maximization of Public Service benefits from the converter.  While the Commission has no jurisdiction to require cooperation of SPS, acknowledging potential benefit to SPS from the converter should encourage cooperation.

27. Thus, the anticipated risks to Public Service of building the HVDC Converter without regulatory certainty have come to pass.  While alternative relief or Commission authorization of a sale is not a given, there is at least uncertainty of continued ratepayer benefits derived from the converter and likely substantial future litigation if the uncertainty persists.  The Commission must determine whether to continue the status quo, where Public Service has no stream of regulated retail rates to fund recovery of 50 percent of the asset, or ensure ratepayer benefits by relieving Public Service of the equitable cost allocation principle that gives rise to this possible impaired asset.  

C. Benefits Quantified

28. Based upon events subsequent to the Commission’s decision in Docket No. 00A-600E, certain benefits of the HVDC Converter can now be quantified.  While Public Service argues that energy and trading benefits will flow from the converter, it is asserted that the proven capacity cost savings alone justify the additional investment in the converter.  Transcript at 56, lines 4-17.

29. Construction of the tieline is complete and it is being operated commercially.  Transcript at 15, lines 4 – 20.  The HVDC Converter is anticipated to be in service for 40 years.  Transcript at 121, lines 2-3.  The converter is facilitating the movement of power and energy between the Eastern and Western Interconnections.  Transcript at 21, lines 9-12.  Thus, there are no remaining construction, technological, or project financing risks associated with commencing commercial operation.  

30. Public Service currently includes 101 MW of the HVDC Converter capacity to meet peak load requirements in Colorado.  Exhibit TAI-10 to Exhibit 4 and Transcript at 64, lines 5-7.
  Public Service is currently utilizing the converter for the benefit of Colorado ratepayers and only half of the HVDC Converter cost associated with those benefits is borne by Colorado ratepayers.  

31. OCC witness Dr. Schechter quantified the Public Service ratepayer benefit of the capacity sharing agreement (i.e., utilizing the converter) by comparing the annual revenue requirement of the tieline project, if the entire HVDC Converter is in ratebase, with the associated benefits.  In order to estimate the resulting benefit of the capacity sharing agreement, he initially quantifies the capacity cost of a peaking generator (i.e., a GE LM-6000).  Exhibit 7 at 11, line 8-12, line 3.  

32. Because the cost/benefit modeling presented in Docket No. 00A-600E was more than four years old, Public Service witness Mr. Imbler agreed that it would be beneficial to update the cost/benefit analysis using the best information available.  Exhibit 4 at 4, lines 6-9.  He also agreed that Dr. Schechter’s “capacity cost benefit analysis is a good, current estimate of the effects on Public Service’s retail customers of affording standard ratebase regulatory treatment to the full Colorado Phase 2 investment.”  Exhibit 4 at 4, line 21 – 5, line 2.  Mr. Imbler agrees with using Public Service’s “recent Phase 2 electric rate case as the best proxy to use for establishing the cost of various types of peaking generation.”  Exhibit 4 at 7, lines 1-4.  

33. Dr. Schechter cited the 2004 testimony of Ms. Susan Tomsky, which Public Service filed in Docket No. 04S-164E, that “A combustion turbine that would provide quick-start capability in less than ten minutes is an aero-derivative LM6000 turbine.  The cost to Public Service of installing a new LM6000…is about $108 per kW-year.”  Exhibit PBS-4 to Exhibit 7, at 3, lines 8-11.

34. Mr. Imbler summarized why the LM-6000 is the most appropriate peaking turbine to use in estimating the benefit to Public Service customers:  “the key difference between the two types of turbines lies in the operational flexibility afforded by the aero-derivative turbine.  The tieline offers similar operational flexibility and can also be used to provide Operating Reserve Capacity of the Public Service system.”  Exhibit 4 at 9, line 22 – 10, line 3.

35. Mr. Imbler then demonstrated that the capacity benefits of the tieline alone far exceed the carrying cost of the entire Colorado Phase 2 investment.  See generally, discussion beginning at page 140 of the transcript.  

36. Exhibit TAI-6 to Mr. Imbler’s testimony, Exhibit 4 at 4, indicates that the annual capacity cost of a 100 MW peak generating unit for operating reserves that can provide power flow within ten minutes, is estimated at $8.9 million.  The annual revenue requirement for the Colorado Phase 2 investment is $5.66 million.  Exhibit TAI-7 to Exhibit 4. and Transcript at 146, lines 21-25.

37. Therefore, the estimated capacity cost savings alone to Colorado ratepayers after including the full HVDC Converter in ratebase is $3.24 million per year.  Exhibit 4 at 5 and Exhibit TAI-6 thereto.  Unlike the evidentiary record in Docket No. 00A-600E, this finding is not based upon a highly contested evidentiary dispute over conflicting attempts to model the future.  

D. Additional Benefits

38. Substantial additional benefits were identified, but they were not, or could not, be quantified.

39. Staff does not challenge the Commission’s prior finding that the converter will likely create an opportunity for energy savings.  Public Service anticipates substantial trading opportunities utilizing the tieline.  120, line 17 – 121, line 22.  Illustratively, some recent trading activity was estimated to have yielded benefits of $60,000 to $80,000 per day.  Transcript at 122, lines 2-11.  

40. During the summer of 2005, the converter provided substantial reliability benefits for the Public Service system.  While Public Service did not attempt to quantify the reliability benefit, it was undeniably present.  Exhibit 4 at 11-12.  See also ¶76 of Decision No. R05-1362.

41. An important and inescapable fact is that, in order to use the converter, operations must be coordinated between an Eastern and Western Interconnection operator.  Transcript at 38, lines 12-14.  Because Xcel Energy controls both sides of the converter through ownership of Public Service and SPS, and because operating arrangements are already in place, the likelihood of cooperation essential for economic utilization of the converter is maximized.

42. The proven capacity benefits of the converter were calculated based upon 100 MW of capacity available at the diversity of peak loads of operators on each side of the converter.  This capacity represents the minimum availability to the Public Service system.  In fact, if additional generation capacity is available from the Eastern Interconnection, Public Service may utilize additional capacity up to the full 210 MW capacity on an economic basis to serve Colorado ratepayers.  Comparing the full converter allowed in ratebase to an alternative peaking 100 MW generator, the converter capacity in excess of 100 MW will be available to benefit ratepayers without incurring additional capacity or carrying costs.  Transcript at 64, lines 7-11.

43. Public Service has scheduled a firm network request for 210 MW from east to west for the converter for an indefinite period of time.  Transcript at 112, lines 11-12 and Transcript at 113, lines 5-11.  This request gives Public Service first priority to use the converter, allowing economic purchases of SPS generation.  Transcript at 112, lines 17 – 18.  So long as Public Service maintains a firm network request, east to west over the converter, then all other transmission service utilizing the converter becomes curtailable.  Transcript at 112, line 25 – 113, line 3.

E. Ensuring Ratepayer Benefits

44. In order to preserve the extraordinary circumstances relied upon in making this recommendation, as addressed in §II(G) of the Recommended Decision, at 27, the ALJ recommends that the Commission also require economic efficiency in utilization of the converter.  Isolating the benefits attributable to the converter, and ensuring that ratepayers only benefit from its operation, will secure an accurate reflection of total benefits derived.

45. Addressing Public Service’s primary proposal at hearing, Mr. Imbler testified that the Company was both willing and able to implement business rules to ensure maximization of the customers’ economic benefit from transactions utilizing the converter.  Illustratively, when evaluating a purchase opportunity over the tieline, to determine what the actual economic benefit would be versus the economic benefit of another purchase opportunity that did not involve the tieline (assuming the two transactions are mutually exclusive under the operative rules), that purchase with the greatest economic benefit for the ratepayer would be completed.  Transcript at 107, lines 4-10.  Further, the Company agreed that symmetrical rules could also be applied to sales as well.  Transcript at 107, line 22 – 108, line 10.  See also, Exhibit 4 at 21.

46. Implementing the recommendation not only protects Colorado ratepayers, it will also facilitate further review of the benefits through reporting ordered in Docket No. 00A-600E.

F. Represented Interests

47. Public Service does not oppose inclusion of the HVDC Converter in ratebase.

48. CF&I Steel, L.P. (CF&I) and Climax Molybdenum Company (Climax) are more than willing to agree to include 100 percent of the HVDC Converter in ratebase, if the Commission finds that customers will be better off by including such treatment.  Statement of Position at 4.

49. The OCC, statutorily mandated to represent “represent the public interest and, to the extent consistent therewith, the specific interests of residential consumers, agricultural consumers, and small business consumers”  Section 40-6.5-104, C.R.S., asserts that Public Service has demonstrated the customer benefits of including the HVDC Converter in ratebase such that it recommends that the balance of the converter be included in ratebase.  Transcript at 152, lines 5-23.

50. Staff represents the only interest recommending that the Commission deny Public Service’s application.  Staff asks that the Commission not relieve Public Service from the equitable cost allocation principle adopted in Docket No. 00A-600E, without regard to the risks of the status quo upon the level of benefits to Colorado ratepayers.  Staff did not challenge the quantified ratepayer benefits from the tieline; rather, Staff only asserted a failure to include consideration of a non-zero cost of making capacity available to SPS in accordance with the Joint Operating Agreement.  Despite the statement that Staff does not accept that capacity benefits alone justify inclusion of the converter in ratebase, Staff did not demonstrate the basis for the conclusion and the ALJ is not dissuaded from finding that the capacity benefits alone justify inclusion of the converter in ratebase.  (See also Recommended Decision ¶ 52).

G. Conclusion

51. Since the Commission decided Docket No. 00A-600E, the HVDC Converter has been constructed and is now commercially operating.

52. Based upon the most recent data available, there is compelling evidence available to quantify ratepayer benefits that are jeopardized by uncertainty surrounding the future of the HVDC Converter.

53. The 50 percent additional cost of the HVDC Converter at issue in this proceeding is $20.4 million (see the Public Service Allocation “Below-the-Line” on Exhibit 15, Attachment Audit 8-1.A1, Attachment 2 (Revised 7/25/05), page 1).

54. Public Service, CF&I, Climax, and the OCC support inclusion of the entire HVDC Converter in ratebase, based upon the proven benefits.

55. Staff recognized that legitimate concerns warrant revisiting the decision in Docket No. 00A-600E.  Exhibit 8 at 8, line 19 – 9, line 17.    

56. Based upon the most recent data available, including 100 percent of the HVDC Converter (i.e., after including the additional $20.4 million) in ratebase yields net benefits to Colorado ratepayers of at least $3.24 million annually.

57. The converter will likely create an opportunity for energy savings.

58. Colorado ratepayers have achieved substantial energy and reliability benefits from the converter and will likely continue to receive those benefits.

59. Public Service does not have a mechanism to recover half of the HVDC Converter cost from SPS.  

60. Public Service will continue to pursue alternative relief that will prevent the asset from being considered impaired.  This includes consideration of selling the asset.  The effect of such efforts will reduce or eliminate the ratepayer benefits used to justify the construction of the converter.
61. There is substantial uncertainty as to the ownership interest and future operation of the HVDC Converter under the status quo.  The status quo is not sustainable.  If the uncertainty is not resolved, the converter will almost certainly be the subject of substantial future litigation.  

62. Inclusion of the balance of the HVDC Converter in ratebase and implementation of business rules requiring maximization of customer economic benefit relieves Public Service of the equitable cost allocation principle for this asset, resolves uncertainty surrounding the future of the converter, relieves Public Service of an impaired asset, and ensures that ratepayers realize at least $3.24 million annual savings.

63. Based upon the foregoing circumstances, including those incorporated herein, the ALJ finds that the extraordinary circumstances support relieving Public Service of the prior cost allocation and allowing inclusion of 100 percent6 of the HVDC Converter in ratebase.

64. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Staff of the Colorado Public Utility Commission’s (Staff) Motion to Strike Rebuttal Testimony of Camille Abboud and Motion for Leave to File a Reply to Response of Public Service Company of Colorado to Staff Motion to Strike Rebuttal testimony of Camille Abboud are denied as moot.

2. Public Service Company of Colorado (Public Service) shall own the entire interest in the High Voltage Direct Current (HVDC) Converter at its facility in Lamar Colorado and the entire cost thereof shall be allowable in the Colorado ratebase consistent with the discussion above.

3. Public Service shall work with the Staff and the Office of Consumer Counsel to implement business rules ensuring that retail customers get the maximum economic benefit from sales or purchase transactions without consideration of whether the HVDC Converter is utilized.

4. Within 90 days after this Decision becomes administratively final, Public Service shall file a report in this docket explaining how the business rules have been modified to be consistent with the ruling in this docket.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
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G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� By Decision No.  C05-1472, the Commission has taken administrative notice of the entire record in Docket No. 00A-600E.  However, in accordance with the scope of the remand, this decision is limited to findings relied upon in making the recommended decision, prior to the Commission taking such administrative notice.


� Pursuant to a stipulation between Public Service and Staff, Staff does not challenge the Commission’s prior finding that the project will likely create an opportunity for capacity and energy savings for Colorado ratepayers.


� As noted in the Application at page 5, Public Service reflected 103 MW for  “SPS Diversity Exchange” in the 2004 LCP Annual Progress Report.  However, this will be reduced to 101 MW in the next annual update, based upon a review of the record in Docket No. 00A-600E.
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