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I. STATEMENT

1. This is a civil penalty assessment proceeding brought by the Staff of the Colorado Public Utilities Commission (Staff) against the Respondent, Ralph Elsell, doing business as Ralph Limousine Service (Ralph Limousine).

2. By Decision No. R05-1052, mailed on September 1, 2005 (Recommended Decision), a recommended decision was issued after hearing on the merits, dismissing the civil penalty assessment.  Based upon a review of Exhibit 1, as described in paragraph nos. 21 and 22 of the Recommended Decision, it was found that Staff failed to meet its burden of proof to show that Ralph Limousine intentionally violated the Commission’s safety rules.

3. Pursuant to § 40-6-109, C.R.S., Staff filed exceptions to the Recommended Decision.

4. With its exceptions, Staff also moved to schedule a hearing to take additional evidence based upon additional facts contained in the Affidavit of Ted M. Barrett, attached to the pleading.  Staff’s Exceptions to Decision No. R05-1052 and Motion to Schedule a Hearing to Take Additional Evidence, at 3.

5. As pointed out by Staff, and as recognized by the Commission, Mr. Barrett’s affidavit cannot be accepted as additional evidence without violating Ralph Limousine’s due process right to cross-examine Mr. Barrett.

6. Therefore, by Decision No. C05-1258, the Commission remanded the case back to the ALJ “for the limited purpose of determining whether to schedule an additional hearing to take evidence of Mr. Ted Barrett’s affidavit.”  Decision No. C05-1258, Ordering paragraph 1.

7. In determining whether to schedule an additional hearing, the ALJ preliminarily weighs whether the affidavit, if admitted without cross-examination, could affect the outcome of this proceeding.  If not, additional hearings are unnecessary.  

8. At hearing, Mr. Barrett identified the Transportation Safety and Compliance Review from May 2002, with the Certification of Corrections attached to the front, indicating a mailing date of May 22, 2002.  He prepared the certification of correction from his knowledge of the facts and events appearing on them.  Finally, it is the regular practice of the Commission to produce such documents as part of the Commission’s regularly conducted business activity.

9. For Staff to prove that Ralph Limousine intentionally violated the Commission’s safety rules through Exhibit 1, Staff must show that “after having been issued a written notification of such violation, such person violates the same provision again.”  Rule 12.10 of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties (Safety Rules), 4 Code of Colorado Regulations 723-15.

10. Preliminarily accepting the entirety of Mr. Barrett’s affidavit, paragraph 5 of the affidavit identifies violations that were included in a written notification of such violations to Ralph Limousine. The noticed violations are among the same violations alleged in Civil Penalty Assessment Notice No. 75192.  Therefore, the substance of the affidavit potentially affects the outcome of this proceeding.

11. The Commission performs an important function to protect the health and safety of the traveling public.  It is appropriate that an additional evidentiary hearing be scheduled in this instance to clarify and correct the record, and to consider the new evidence described in Mr. Barrett’s affidavit, so that a decision on the merits may be made. 

12. In addition to the foregoing information, Mr. Barrett’s affidavit admits contradictions with the evidentiary foundation for the admission of Exhibit 1.  Exhibit 1 is not an original document.  The affidavit states that Exhibit 1 was created from the Commission’s computerized records.  The form of the electronic record did not preserve the date the document was created.   Rather, the record incorporates a date field that updates each time that the computer file is opened. The date appearing on the Transportation Safety and Compliance Review previously admitted in Exhibit 1 is not a part of the Commission’s electronic record used to create the document; rather, it was edited in anticipation for hearing.

13. The Colorado Rules of Evidence define a duplicate as “a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduce the original.”  Rule 1001(4) of the Colorado Rules of Evidence.

14. “If alterations in the duplicates and/or the originals of otherwise admissible documents have been made, such documents are still admissible provided a full and satisfactory explanation of such alterations is made prior to their admission.” People v. Wolfe, 662 P.2d 502, 504 (Colo. Ct. App. 1983), citing Cliff v. People, 84 Colo. 254, 269 P. 907 (1928).  Acknowledging that the cited authority predates the Colorado Rules of Evidence, the Court of Appeals specifically found the case to be sound law within the context of the rules.  Id.  “The full explanation requirement enunciated in Cliff v. People, supra, is sufficient to insure that unfairness is avoided.”  People v. Wolfe, 662 P.2d 502, 504 (Colo. Ct. App. 1983)

15. While the remainder of Exhibit 1 may be otherwise admissible, it is not admissible to prove the date of the Transportation Safety and Compliance Review based upon the current record.  Because the electronic record does not include a date, the date on the copy produced from the electronic record cannot prove the date the letter was issued.

16. Exhibit 1 was previously admitted into evidence as a duplicate of the original document.  By Mr. Barrett’s affidavit, Staff has admitted that in fact it is not a duplicate.  Therefore, Exhibit 1 will be stricken from the record without prejudice.  

17. By Staff’s affidavit, it appears that the electronic record itself is sought to be admitted into evidence.  Accordingly, an appropriate foundation for admission must be shown.  The record evidence does not accurately reflect the preparation of the exhibit or a complete and comprehensive explanation.  It is the proponent’s obligation to lay adequate foundation testimony as to the sources of information as well as the time of preparation to indicate its trustworthiness and justify its admission. 

18. Turning to the relief sought, and based upon the affidavit submitted in support of the exceptions filed, Staff effectively seeks a new hearing on the issue of whether the violations found against Ralph Limousine were intentional.  

19. Section 40-7-113, C.R.S., authorizes the Commission to consider aggravating or mitigating circumstances surrounding particular violations in order to fashion a penalty assessment that promotes the underlying purpose of such assessments.  These include, among others, deterring future violations, motivating a carrier to come into compliance with the law, and punishing a carrier for prior, illegal behavior.

20. Considering that Staff’s presentation at hearing potentially impacted the rebuttal case of Ralph Limousine as well as the decision whether to present other mitigating circumstances, Ralph Limousine will have an opportunity to cross examine and rebut additional testimony taken at the hearing, including presentation of any mitigating circumstances, if desired or applicable.

21. Since it appears that the issue to be resolved contains both questions of fact and law, a hearing will be held on February 7, 2006 for the limited purpose of addressing those issues raised by the affidavit filed in support of Staff’s Exceptions to Decision No. R05-1052 and Motion to Schedule a Hearing to Take Additional Evidence, and any defense or rebuttal testimony thereto, including mitigating circumstances, if desired or applicable.

II. ORDER

A. It Is Ordered That:

1. Exhibit 1 is stricken from the record in this proceeding without prejudice.

A remand hearing is scheduled in this docket, consistent with the discussion above, as follows:

DATE:

February 7, 2006  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

2. The remand hearing shall only address the limited issues raised by the affidavit filed by Staff of the Colorado Public Utilities Commission in support of its exceptions to Recommended Decision No. R05-1052, and any rebuttal testimony thereto, including mitigating circumstances, if desired or applicable.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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