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I. Statement
A. Introduction
1. This matter comes before the Commission for consideration of exceptions filed by Commission Staff (Staff) on November 8. 2006 to Recommended Decision No. R06-1241 (Recommended Decision).  The ALJ rejected Staff’s arguments to deny recovery to Colorado Natural Gas, Inc. (CNG) of $30,088 in consulting fees paid to KTM, Inc (KTM).  Staff now seeks to overturn the ALJ’s decision allowing CNG to recover, through the GCA, $30,088 for consulting fees.

2. On November 22, 2006 CNG filed a Motion for Extension of Time to File a Response to the Exceptions filed by Staff and Request for Waiver of Response Time.  CNG sought an extension of time to file its response to the exceptions filed by Staff until December 1, 2006, which was granted in Decision No. C06-1398.
B. Summary of the ALJ’s Findings and Conclusions

3. The central issue of the matter before the ALJ was whether CNG should be allowed to recover, through its Gas Cost Adjustment (“GCA”) mechanism, $30,088
 paid in consulting fees to KTM, Inc, (KTM) in accordance with the parties’ Natural Gas Management Agreement (NGMA).  Those consulting fees were paid to KTM to assist CNG in matters relating to natural gas procurement and management functions.
4. Staff, in its testimony did not challenge the reasonableness or prudence of these costs, but asserted that they should have been recovered through CNG’s base rates, rather than through its GCA mechanism.
5. The ALJ held that, Pursuant to 4 CCR 723-8-8, the “standard of review to be utilized by the Commission in assessing the action (or lack of action) of a utility in a specific Gas Purchase Year shall be whether the action (or lack of action) of a utility was reasonable in light of the information known, or which should have been known, at the time of the action (or lack of action).”

6. As to the KTM costs, the ALJ analyzed the case by analogy to general litigation practices, segregating liability from remedy under the GCA rules.  The ALJ also concluded that it was not prudent for CNG to have included administrative costs paid to KTM as a recoverable GCA cost.  In fact, segregation of the cost from the commodity by the NGMA should have highlighted the proper nature of the cost.  The ALJ determined he could not find it reasonable to allow one “free strike” for any expense until Staff isolates and prosecutes a case to determine the reasonableness of that cost.  Rather, the ALJ determined that the onus is upon CNG to account for GCA costs, not upon Staff to identify improper costs. 

7. The ALJ concluded that, in determining the appropriate remedy for seeking recovery of the KTM costs through the GCA, the Commission’s rules do not mandate disallowance of the disputed costs.  The ALJ found total disallowance of the cost, under the circumstances present in this docket, not to be in the public interest and unfairly punitive.  The ALJ also found that the costs were incurred and indisputably benefited the general body of ratepayers.  The reasonableness and prudence of the costs at issue are not in dispute.  The ALJ concluded that the allowance of these expenses in the GCA would not result in double recovery of the expense by CNG because these costs have never been included in base rates.
8. The ALJ determined that, based upon the circumstances present in this docket, including mitigating factors, recovery of administrative expenses included in the fees paid to KTM, Inc. under the Natural Gas Management Agreement which were incurred during the Gas Purchase Year July 1, 2004 through June 30, 2005 will be allowed as if such costs were part of the actual gas costs and upstream services incurred.  Consequently, the ALJ concluded that the actual gas costs and upstream services costs of CNG, which were incurred during the Gas Purchase Year July 1, 2004 through June 30, 2005, should be approved.  
C. Staff’s Exceptions

9. Staff maintains that, as explained in the Recommended Decision, the applicable standard of review is whether the action (or lack of action) of the utility was reasonable in light of the information known, or which should have been known, at the time of action (or lack of action).

10. Staff contends that the ALJ did not apply this standard in determining whether the $30,088 in consulting fees was prudently incurred.  Staff notes that the ALJ determined, “it was not prudent for CNG to have included administrative costs paid to KTM as a recoverable GCA cost.”
11. According to Staff, the ALJ has substituted the prudence review standard with a standard that improperly considers whether disallowance is “unfairly punitive.”  Staff argues that the onus is on CNG, which is deemed to be a sophisticated utility, to maintain its books and records (and account for GCA costs) in accordance with Commission rules.  The recovery of administrative expenses through the GCA (as the ALJ concluded) is not an “actual gas cost recoverable through the GCA.”  Accordingly, Staff asserts the Commission should grant its exceptions and enter and order denying CNG recovery through the GCA of the $30,088 consulting fees paid to KTM

D.
CNG’s Response
12. On the other hand, CNG argues that the ALJ applied the correct standard of review as provided in Rule 4 CCR 728-8-8.  CNG takes the position that the ALJ’s Recommended Decision reflects a reasonable exercise of Commission discretion.  According to CNG, Staff’s suggestion that the ALJ (and by definition the Commission) is somehow mandated to order a disallowance in this case must be rejected, as it is devoid of any legal or factual basis.  Therefore, CNG requests that the Commission deny the exceptions of Staff filed in this matter and requests that the Commission adopt the ALJ’s Recommended Decision No. R06-1241 in its entirety.
E
Findings and Conclusions
13. We deny Staff’s exceptions.  We believe the ALJ applied the correct standard of review pursuant to Rule 4 CCR 728-8-8.  We are satisified that the ALJ’s Recommended Decision reflects a reasonable exercise of Commission discretion.  We disagree with Staff’s argument that the ALJ (and by definition the Commission) is somehow mandated to order a disallowance in this case.  We note that Staff, in its testimony, did not challenge the reasonableness or prudence of these costs, but merely asserted that they should have been recovered through CNG’s base rates, rather than through its GCA mechanism.
14. We agree with the ALJ’s findings that the costs were incurred and indisputably benefited the general body of ratepayers.  The reasonableness and prudence of the costs at issue are not in dispute.  We find that the allowance of these expenses in the GCA would not result in double recovery of the expense by CNG because these costs have never been included in base rates.

15. Therefore, we find that the ALJ properly considered the totality of the circumstances surrounding CNG’s recovery of the subject costs through its GCA.  We agree with the ALJ’s finding total disallowance of the cost, under the circumstances present in this docket, not to be in the public interest and unfairly punitive.  Consequently, we deny Staff’s exceptions.
II. ORDER

A. The Commission Orders That:  

1. The exceptions filed by Staff on November 8. 2006 are denied consistent with the discussion above.
2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
on December 13, 2006.
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� A portion of the $30,088 relates to functions characterized by CNG witness Johnston as gas procurement related and a portion relates to functions characterized as administrative in nature. (See Recommended Decision at ¶¶ 14-15). There is no evidence in the record, however, as to how much of the $30,088 relates specifically to gas procurement function as opposed to the administrative function. (See Recommended Decision at ¶39).
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