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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Exceptions to Recommended Decision No. R06-1300 (Recommended Decision) filed by Staff of the Colorado Public Utilities Commission (Staff) filed on November 30, 2006.  

2. Now being duly advised in the matter, we grant exceptions, in part, and deny exceptions, in part, consistent with the discussion below.

B. Background

3. On June 23, 2006, Colorado Water Utility (CWU) filed an Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceedings (Stipulation).  The Administrative Law Judge (ALJ) issued the Recommended Decision approving this Settlement with modifications.  

4. Colorado Water Utility (CWU) has recently been found to be a public utility and therefore, subject to Commission rules and regulations.  This consolidated docket addresses CWU’s CPCN application and initial tariff filing.  The parties filed a Stipulation in this matter.  The ALJ approved the Stipulation with several modifications.  In its exceptions, Staff generally requests that the Commission overturn the modifications recommended by the ALJ and uphold the terms agreed to in the Stipulation.

C. Discussion

5. Staff requests that the Commission make the following changes to the Recommended Decision:

(I)
Reverse findings and conclusions related to the lot limitation issue

(II)
Reverse the requirement that the water contract between CWU and Deer Creek Water Company, LLC, be submitted for approval; or in the alternative, require CWU to file a new application for approval of the water contract pursuant to standard procedures.

(III)
Narrow the express limitations to be placed on the Certificate of Public Convenience and Necessity (CPCN) regarding water supply as contemplated in the Settlement.

(IV)
Extend the notice period for review of the compliance tariffs from one business day’s notice to five business days’ notice. 

1. Lot Limitation Issue
6. In the Stipulation, the Parties included provisions to protect the existing 284 residential lots, plus one commercial lot, from future expansion costs.  The Stipulation proposes to implement these protections by establishing the number of lots, and potential customers, within the CPCN territory.
  CWU then agrees to water supply adequacy and cost limitation provisions for any expansion beyond the established CPCN area lots.  The lot limit also serves to ascertain and limit the obligations of the non-regulated entity, Deer Creek Water Company, LLC, through contracting requirements imposed on the regulated entity, CWU.

7. This is similar to the recent Dallas Creek Water case, Docket No. 05A-333W, where the Commission upheld the ALJ in rejecting a tap limit.  The Recommended Decision cited that docket in the discussion about the Stipulation lot limit.
  In this case, the lot limit is tied to a specific number of County approved lots rather than to tap limitations.  However, the Recommended Decision rejects the lot limit largely on the same basis - that it is improper to apply different rates or service availability to customers by seeking to make a distinction between current and new customers.

8. In its exceptions, Staff argues that the rejection of the lot limitation undermines other aspects of the Stipulation.  Staff states that the lot limitations are necessary under the Stipulation to enable CWU to obtain long-term access to a proper level of water supply, and to provide rate stability for the stipulated service territory.  Staff also asserts that, because rate terms were based on the lot limit, it is problematic to reject this term.

9. Though Staff raises numerous concerns about the rejection of the lot limitation term, Staff does not refute the fact that this provision could result in treating new customers differently than existing customers.  While we understand the objective, to protect existing ratepayers, it is problematic to implement this goal at the expense of other customers that are not yet served.  

10. The lot limit could result in CWU applying different rates, or being prohibited from serving new customers that are adjacent to, or within, the service territory.  If the utility provides service to customers in areas that are contiguous to its authorized CPCN territory pursuant to § 40-5-101(1), C.R.S., or if the number of customers within the CPCN territory increases beyond the number contemplated in the lot limit, these additional customers would likely not be served under the same rates, terms and conditions as similarly situated current customers, if at all.  

11. We find that the lot limit is similar to the concept of vintage rates, which can cause long-term problems that are contrary to the public interest.  A common example of vintage rates is seen in the electric industry.  If customer growth requires the construction of a new power plant at a cost that is significantly higher than the existing depreciated facilities, the current customers may want new customers to pay the higher rates associated with the new power plant, without raising rates to current customers.  However, this vintage rate concept does not consider the long-term rate effects when the old depreciated plant must be replaced, and does not consider the inefficiencies of maintaining a new set of rates for each new set of customers.  It is not efficient or reasonable to try to segregate customers by connection date.  

12. Though it may be appropriate to establish different rates for different areas within a utility’s CPCN territory, this should only be done when there is a distinguishable difference between the service areas.  In the case of expansion to serve customers in contiguous areas, or connecting additional customers within the CPCN area, it is likely that the customers will be similar in nature.  Instead of requiring separate rate areas to protect existing customers, the tariff tap fees and line extension charges should be established to minimize subsidization between new and existing customers.  Requiring multiple rate areas for similarly situated adjacent customers is inefficient and problematic.  With less than 300 customers it is likely that the additional customers will benefit everyone through economies of scale, and the lot limit could provide a disincentive for the utility to pursue new customer connections.

13. Further, we find that the supply and demand aspects of water taps are addressed directly at the county level and the lot limitations complicate this matter. 

14. We agree with the ALJ that adequate water resources exist.  We direct the utility to take all necessary steps to make sure it can provide reasonable service to its customers, obtaining necessary supplies before it commits to serve additional areas. That is, the utility has the obligation to monitor the needs of its entire service territory in the future, and appropriately limit or procure additional supplies for any adjacent expansion so as to preserve its ability to serve all customers within its approved territory.  We find that the ALJ rejected the lot limitation term based on appropriate policy, and we deny exceptions on this issue.

15. Staff then argues that we should remand the issue back to the ALJ if we deny exceptions on this issue, as the ALJ based her decision on another ALJ decision that was not available at the time of hearing.

16. We reject this request.  With only 234 customers, the administrative costs of remanding this issue would far outweigh the benefits to customers.

2. Submitting the Water Supply Agreement for Approval

17. The Recommended Decision requires CWC to file its water supply agreement for Commission approval.  Staff requests that the Commission overturn this requirement.  Alternately, Staff requests that the agreement be filed on normal timelines, rather than requiring Staff to review it in 15 days as specified in the Recommended Decision. 

18. First, Staff argues that a water supply agreement is similar to gas supply agreements which are not typically approved, and is not similar to electric power purchase agreements that are commonly approved by the Commission.  

19. We disagree.  Since water supply is not easily procured or replaced by different suppliers, the analogy of a long-term electric power purchase agreement is appropriate.  Different gas supplies are often negotiated; however, electric supply must be provided through long-lead generation equipment.  Once built, the electric generation facilities cannot be easily replaced due to the location and difficulties associated with construction.  Filing the water supply contract for approval is appropriate, particularly since the customer protections contained in the lot limit are removed from the Stipulation.

20. However, we agree that a 15-day review period is quite short, and grant Staff’s request to require CWU to file an application for approval of the contract under normal timelines.

3. Additional Conditions Placed on the Non-Regulated Owner of the Water Rights
21. A section of the Stipulation explicitly requires CWU to enter into a long-term contract with Deer Creek Water Company, LLC, to assure an adequate water supply to the Deer Creek Area.
  The effect of this inclusion to the Stipulation would have the practical effect of prohibiting Deer Creek Water Company, LLC, from entering into agreements with third parties if those agreements conflict with its obligation to provide water to CWU under the water contract.
22. Because Deer Creek Water Company, LLC, is not a public utility, it cannot be regulated by the Commission.
  Therefore, to make this limitation legally binding on Deer Creek Water Company, LLC, the limitation must be contained in the water contract.  The Recommended Decision placed an express condition to that effect on the CPCN.

23. Staff states that, in exchange for agreeing to insert the limitations in its water contract, CWU limited this agreement to only the amount of water supply required for the Deer Creek Area.  Staff argues that the ALJ expanded the obligations of Deer Creek Water Company, LLC beyond those to which it was committed by CWU by requiring that the dedication of water supplied is to the amount necessary to serve the needs of CWU’s geographical service territory.

24. Staff is correct in stating that the ALJ expanded the adequate water supply obligations of Deer Creek Water Company, LLC by requiring that the dedication of water supplied is to the amount necessary to serve the needs of CWU’s geographical area. We agree with the ALJ’s decision to include this language as a condition of approving the CPCN, and deny exceptions on this issue.  The limiting language in the Stipulation only assures an adequate water supply to the known customers in the Deer Creek area.  It does not take into consideration future customers outside the Deer Creek area, or the possibility of future increases in customers within the Deer Creek area; and does not assure them an adequate water supply in the future.  

4. Compliance Tariff Filing

25. Staff requests that we require CWU to file compliance tariffs on not less than five business days’ notice, rather than one business days’ notice as specified in the Recommended Decision.  We agree that a longer period for Staff’s review is necessary, and grant exceptions on this issue.

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Staff of the Colorado Public Utilities Commission on November 30, 2006, are granted in part and denied in part consistent with the discussion above.

2. The CPCN is subject to the condition that, within 15 days of the mailed date of this decision, Colorado Water Utility shall file with the Commission an application for approval of its water supply agreement with Deer Creek Water Company, LLC, consistent with the above discussion.

3. Colorado Water Utility shall file an advice letter and tariff pages on not less than five business day’s notice, consistent with the filing requirement contained in Decision No. R06‑1300, as modified in the above discussion.  

4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 19, 2006.
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� These lots have been approved through the County process creating the subdivisions, but residences or businesses have not yet been built on all the lots.


� This is discussed infra.


� We grant Staff's request to extend the 15-day review of CWC's filed water supply agreement.  However, CWC must still file the agreement within 15 days of the Mailed Date of a final Commission order in this Docket, as specified in the Recommended Decision.  


� The Deer Creek Area only includes Deer Creek Farm and Ranch Estates subdivisions.


� For the analysis of whether or not Deer Creek Water Company, LLC is a public utility and therefore subject to Commission jurisdiction, see Recommended Decision footnote 15.
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