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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Public Utilities Commission (Commission) for consideration of Exceptions (Exceptions) to Decision No. R06-1158 (Recommended Decision), filed by MKBS, LLC d/b/a Metro Taxi &/or Taxi Latino (Metro) on November 28, 2006.  

2. The Recommended Decision grants Vermel’s Care Center (Applicant) Application to Operate as a Contract Carrier by Motor Vehicle for Hire (Application). In its Exceptions Metro argues that the Administrative Law Judge (ALJ): (1) exceeded her authority by not requiring Applicant to meet its burden of proof: and (2) the ALJ denied Metro due process by not allowing it to make written or oral closing statements.

3. Section 40-11-103, C.R.S., provides the jurisdictional basis for the Commission to consider an application seeking the issuance of a contract carrier permit.  Specifically, 
Section 40-11-103(2) provides that

[n]o permit … shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.  

4. Additionally, Rule 4 Code of Colorado Regulations (CCR) 723-6-6203(e) sets out the burden of proof for applicants who see contract carrier permits.  The rule states:

(I) A contract carrier applicant shall bear the burden of proving that the service it proposes is specialized and tailored to the potential customer’s distinct need.

(II) Such a showing is overcome by an intervenor’s showing that the intervenor has the ability and willingness to meet the potential customer’s distinct need.

(III) If the intervenor makes .. a showing, the applicant shall  bear the burden of proving that the applicant is better suited than the intervenor to meet the distinct needs of the potential customer.

(IV) The intervenor may overcome [by] demonstration by establishing that the applicant’s proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area.

5. The ALJ concluded that the Applicant has met its burden of proof in this matter.  Specifically, the ALJ concluded that Applicant has significant training and experience working with members of the population to be transported and the service she proposes will be providing specialized and tailored to meet the distinct need of potential customers.
6. Metro argues that they are willing to meet this type of distinct need; however the ALJ found that although Metro is willing to meet this need, they did not show they have the ability to meet the need.  Specifically, the ALJ considered that Metro can exercise only minimal control over its independent drivers especially when Rule 6253(c) permits taxicab drivers to refuse to transport a passenger who is “unable to care for himself or herself, if not in the charge of a responsible companion or attendant.” Additionally, the ALJ concluded that because the Applicant has significant training and experience with the specialized potential customers, she is better suited than Metro to meet their distinct needs.   

7. Metro also argues that the granting of this application will impair its efficient public service.  However, the ALJ concluded that Metro did not provided evidence that would show such impairment and therefore they did not meet their burden of proof with respect to this requirement.

8. We agree with the ALJ’s findings and conclusions that the Applicant did meet the prerequisites discussed above and we, therefore deny Metro’s Exceptions.

9. Last, Metro argues that its due process rights were violated when the ALJ did not allow them to make oral or written closing statements.  The rules of procedure and evidence may be relaxed in an administrative hearings.  The ALJ has discretion whether or not to allow closing statements and we therefore defer to her judgment and deny Metro’s Exceptions in this matter.  
10. Although, we have denied Metro’s Exceptions, we believe that the CPCN granted in this Application should be restricted and allow only two vehicles.    

II. ORDER

A. The Commission Orders That:

1. MKBS, LLC d/b/a Metro Taxi &/or Taxi Latino’s (Metro) Exceptions To Decision No. R06-1158 are denied consistent with the above discussion.
2. The CPCN shall be restricted to two vehicles.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 19, 2006.
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