Before the Public Utilities Commission of the State of Colorado

Decision No. C06-1487
Docket No. 05A-288E

C06-1487Decision No. C06-1487
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

05A-288EDOCKET NO. 05A-288E
IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR AN ORDER AUTHORIZING IT TO IMPLEMENT AN ELECTRIC QUALITY OF SERVICE MONITORING AND REPORTING PLAN FOR 2007 AND 2008.

ORDER GRANTING Application for rehearing, reargument or reconsideration IN PART, and
clarifICATIONS FOR
pERFORMANCE yEARS 2007 THROUGH 2010
Mailed Date:  December 26, 2006

Adopted Date:  December 13, 2006

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument or Reconsideration (RRR) filed by Public Service Company of Colorado (Public Service) on December 4, 2006.  Public Service seeks RRR of various portions of Commission Decision No. C06-1303, which approved, with several modifications, the partial stipulation and settlement agreement (Settlement Agreement) entered into between Public Service, Commission Staff, the Colorado Office of Consumer Counsel and the City and County of Denver, regarding the Electric Quality of Service Monitoring and Reporting Plan for 2007 and 2008 (QSP).  Now, being fully advised in the matter, we grant Public Service’s RRR in part.

B. Background

2. In Decision No. C06-1303 dated November 6, 2006, we approved the Settlement Agreement for Performance years 2007 through 2010 with Modifications.  Specifically, we modified the Settlement Agreement by requesting Public Service file an application by January 31, 2010 regarding a new QSP and clarified certain reporting requirements contained within the Settlement Agreement.

3. Public Service’s RRR seeks reconsideration with respect to (1) our finding that Public Service file an application on January 31, 2010 to determine whether to continue the Quality of Service Plan (QSP) in 2011, (2) certain of the additional reporting requirements beyond what was agreed to in the SAIDI Settlement, and (3) the Commission’s statement that there shall be no limits on the Commission’s discretion to make public any of the information provided by Public Service to the Commission under the settlement.

C. Public Service’s RRR

4. Public Service first argues that, by ordering it to continue the QSP beyond 2010, we have engaged in de facto rulemaking.  As discussed in more detail below, Public Service points to the distinction between this docket and former dockets addressing the QSP.  According to Public Service, it is important to note that this docket was commenced by Public Service in response to a Commission Order authorizing a settlement agreement that involved the extension of the QSP, as opposed to prior dockets in which Public Service initiated and agreed to implement the QSP.  Public Service further argues that it has not agreed to extend the QSP beyond 2010.

5. Public Service takes the position that we engaged in de facto rulemaking and failed to follow the statutorily mandated rulemaking procedures as provided in the Colorado Administrative Procedures Act and as such, our decision is invalid.

6. Public Service next argues that our decision approving the partial settlement agreement is unjust and discriminatory because it imposes minimum service quality standards on Public Service and no other jurisdictional electric utility.  Public Service maintains it is unaware of any other jurisdictional electric utility that is subject to minimum quality of service rules
 or any orders of the Commission requiring “even a voluntary program similar to the QSP.”  Public Service asserts that it is contrary to the intent of the Public Utilities Law and the prior practice of the Commission to impose regulations on only one utility without applying those regulations upon all public utilities of the same nature.  Public Service asserts that our Order approving the partial settlement agreement here is unjust, discriminatory and contrary to the intent of the legislature.

7. In Decision C06-1303, we somewhat modified the information Public Service is required to file.  Public Service now contends that we have attempted to modify the reporting requirements agreed to as part of the SAIDI Settlement without evidence or other information indicating that Public Service is capable of providing the additional information or in the format we required in our Order.  Public Service objects to our additional reporting requirements to the extent such additional information is not available or is not available in the format required by the Order.

8. According to Public Service, the outage reporting database that will accompany its quarterly filing includes the majority of the detailed information identified in ¶ 46 of Decision No. C06-1303.  However, Public Service claims that its outage database currently does not contain the following required information: 1) time-stamped interruptions in the database  (according to Public Service, the database includes the date and time the outage begins and ends by date, hour and minute, but not by second); 2) specific source of initial notification (Public Service maintains it does not have a means of tracking the source of initial notification other than by the interactive voice recording system, by call center agent or by dispatcher, and Public Service indicates that this information is not included in the outage reporting database); 3) SAIDI, SAIFI and CAIDI are calculated in relation to active metered customers interrupted, which is the same as total number of customers interrupted, according to Public Service; and 4) Public Service is unclear as to what is a “reported special circumstance of electric service interruption event.”  Public Service notes that the outage database sometimes includes comments regarding the outage that may be helpful in understanding the source and cause of the outage. 

9. Public Service further indicates that it is not currently capable of tracking interruptions and aggregating them by city, franchise area or zip code as required in ¶ 48 of our Decision.  As such, Public Service contends that, in the absence of evidence showing such additional requirements are reasonable, we have not regularly pursued our authority in adopting these modifications.  Public Service insists that the SAIDI Settlement already provides for ample outage information in a searchable format and sortable as the Commission deems appropriate.

10. Public Service requests that we consider that aspect of the Order that provides there shall be no limits on the outage information that may be made public.  Public Service asserts that it considers the detailed information in its outage reporting database to be commercially sensitive and confidential information.  It also considers its Distribution Feeder Unavailability Annual Summary, the detailed information to be contained in the Substation Power Transformer Failure Reports and certain aspects of its Regional Electric Service Reliability Remediation Summary to be confidential information that should not be disclosed.

11. Public Service indicates that it has no objection to publication of its performance results under the QSP, or publication of information that is otherwise aggregated as the Commission deems appropriate.  The only information in the outage database Public Service objects to making public in an aggregated form relates to whether the interruption has been reviewed, and certain information in the comment fields.

12. Finally, Public Service requests several points of clarification to Decision No. C06-1303.  First, Public Service seeks clarification that neither “Bulk Supply Interruptions” nor “Substation Interruptions” are to be considered to be “Distribution System Interruptions,” or “Extraordinary Distribution Interruptions” within the meaning of the proposed tariff.  Public Service next requests clarification regarding the electric service continuity threshold.  

13. Public Service also seeks clarification that the electric service continuity threshold is not limited to only ODIs, but can be exceeded if a customer experiences more than five “sustained electric service interruptions.”  According to Public Service, the only classifications of interruptions that are to be excluded in assessing its performance related to the continuity threshold are interruptions on “major event days” and “public damage interruptions.”  Consequently, “bulk supply interruptions” and “substation interruptions” affecting customers are to be taken into account in determining whether the continuity threshold has been exceeded.

14. Public Service indicates that it believes we may have inadvertently narrowed the reporting requirements set forth in the SAIDI Settlement.  Public Service notes that language contained in ¶¶ 45 and 47 of our Order appear to limit its quarterly and annual reporting to the SAIDI, SAIFI and CAIDI values for ODI.  However, according to Public Service, the SAIDI Settlement requires it to provide SAIDI, SAIFI and CAIDI values for each classification of interruption for each Operating Region.

15. Finally, Public Service requests clarification regarding the list of information and reports we required pursuant to ¶ 47 of our Order.  Among the reports required to be filed as part of Public Service’s annual report are the Bulk Power System Disturbance Report, the Voice of the Customer – Transaction Study, and the Customer Call Center Notification.  Public Service points out that these three reports were identified in the SAIDI Settlement as “Other Reports,” with the requirements for their respective filings delineated.  Public Service requests clarification regarding the Commission’s expectation with respect to these three reports.  

D. Findings and Conclusions

1. De facto Rulemaking 
16. Public Service argues that, by ordering it to continue the QSP beyond 2010, we have engaged in de facto rulemaking.  As support for this argument, Public Service cites Home Builders Association of Metropolitan Denver v. Public Utils. Comm’n, 720 P.2d 552 (Colo. 1986) and Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph, Co., 816 P.2d 278 (Colo. 1991).  According to Public Service’s reasoning, since it initiated and agreed to implement a QSP in prior dockets, and then agreed to an extension of the QSP, the Commission decisions setting the QSP did not constitute rulemaking.  However, in this docket, Public Service only responded to a Commission order authorizing a settlement agreement (to which Public Service concedes it was a party and signatory) that involved the extension of the QSP.  Since Public Service has not agreed to an extension of the QSP beyond 2010, it maintains that our Decision constitutes de facto rulemaking.
17. In Home Builders, supra, the Colorado Supreme Court addressed whether a Commission decision establishing an embedded investment method for calculating free construction allowance in connection with construction of electric distribution facilities, pending 
a more comprehensive revision of a Commission rule,
 should be set aside.  In that case, the Commission had adopted a completely new formula for calculating consumer charges for electrical distribution extensions from that recommended by an administrative law judge.
18. The Court identified several factors weighing in favor of finding the Commission had engaged in rulemaking.  First, the decision had general applicability to the utility’s future permanent customers, who were not parties to the proceeding and therefore could not participate in the formulation of new Commission policy.  Id. at 561.  Second, the Commission characterized the new formula as a “permanent service policy,” which the court found established the intent to apply to future situations affecting many customers.  Id.  Third, the Commission stated that it adopted the new formula as an interim measure pending a more comprehensive revision of the previous formula.  Id.  The Court determined that the Commission amended an existing rule by its decision.  Taken all together, the Court found the Commission’s actions constituted de facto rulemaking.
19. We note that our Order here does not fall within the characteristics articulated by the Court to constitute de facto rulemaking.  Our Order does not articulate a permanent policy applicable to Public Service’s general body of ratepayers.  Through our approval of the settled provision of the QSP brought to the Commission by the settling parties, including Public Service, we have not amended any existing Commission rule.  
20. Additionally, we direct Public Service to well settled case law that recognizes that an agency may make policy through either adjudication or rule-making.  See,e.g., Charnes v. Robinson, 772 P.2d 62 (Colo. 1989); U.S. Securities and Exchange Comm’n v. Chenery Corp., 332 U.S. 194, 67 S.Ct. 1575 (1947).  Agencies “are not precluded from asserting new principles in an adjudicative proceeding.”  NLRB v. Bell Aerospace Co., 416 U.S. 267, 294 (1974).  “Adjudicated cases may and do … serve as vehicles for the formulation of agency policies …”.  Id., citing NLRB v. Wyman-Gordon, 394 U.S. 759, 765 (1969).  Since our decisions here do not rise to the level of de facto rulemaking as articulated in Home Builders, supra, we find that setting policy regarding Public Service’s QSP through an adjudicative proceeding was proper and did not constitute de facto rulemaking.
21. It was our intention in Decision No. C06-1303, approving this QSP, to require Public Service to file an application for determination of whether to extend the QSP beyond 2010 or allow it to expire without renewal.  To the extent the language contained in ¶ 42 and Ordering ¶ 5 implies otherwise, we now clarify that Public Service shall file an application in January 2010 to determine whether a new QSP will be instituted beyond 2010, or whether the current QSP should be allowed to expire at the end of 2010.  By this requirement we make no determination as to whether a QSP should be extended beyond the period of the current QSP, but merely that such a determination will be made at that future time.
2. Reporting Requirements

22. Regarding Public Service’s argument that we may have inadvertently narrowed the reporting requirements set forth in the SAIDI Settlement, we agree that the language of ¶¶ 45 and 47 of Decision No. C06-1303 may have this unintended consequence.  Therefore, we clarify that the requirements of the SAIDI Settlement remain in effect that require Public Service to provide SAIDI, SAIFI and CAIDI values for each classification of interruption for each Operating Region. 

23. We also clarify our Order regarding the timing of the reports Public Service is to file as part of the SAIDI Settlement.  As provided in the SAIDI Settlement, Public Service is required to notify the Commission within three calendar days following an event for which the U.S. Department of Energy requires the filing of Form OE-417.  Public Service must then provide a copy of Form OE-417 to the Commission at the same time it is provided to the Department of Energy.  

24. Additionally, Public Service is required to notify the Commission within three calendar days following any event that results in greater than ten percent of calls during a single hour receiving a busy signal, known as the Customer Call Center Notification.  The SAIDI Settlement also required Public Service to provide Staff and the OCC with the voice of the Customer Transaction Study within fifteen days of the completion of the study.

25. Public Service objects to the modifications we made to the reporting requirements contained in the SAIDI Settlement.  Based on Public Service’s representations in its RRR, we find that it will not be required to file the following information:  1) outage information in seconds increments; 2) the specific source of initial notification; 3) the “active metered customers interrupted”; however, Public Service will still required to provide the calculation of SAIDI, SAIFI and CAIDI in relation to “the total number of customers interrupted”; 4) a reported special circumstance of electric service interruption event; Public Service is directed to utilize its current functionality to report “special circumstances”; and 5) tracking interruptions and aggregating them by city, franchise, area code and zip code.  We accept Public Service’s representation that it would not be feasible to implement these functionalities within this QSP.  However, such enhanced functionality would obviously benefit both Public Service and ratepayers.
  To that end, Public Service shall include an assessment of incorporating these functionalities into its reporting mechanisms in its 2010 application to determine whether to extend the QSP beyond the year 2010.

3.
Making Data Public
26. Public Service indicates that it considers the detailed information in its outage reporting database to be commercially sensitive, confidential information.  Public Service further represents that its Distribution Feeder Unavailability Annual Summary, the detailed information to be included in the Substation Power Transformer Failure Reports, and certain aspects of its Regional Electric Service Reliability Remediation Summary are commercially sensitive and confidential.  While requiring all the above information available to the public may pose certain security risks, not all the required information poses this risk.  We find that a balance must be struck that takes into consideration the security risks with which Public Service is concerned, with the need for transparency and public confidence in the reliability of Public Service’s electric system.  

27. We do not fully agree with Public Service that public information regarding distribution system performance indices SAIDI-ODI, SAIDI, SAIFI, CAIDI, and the outage date and duration information that comprise these indices pose a security risk to either Public Service or the electric system as a whole.  We note that this information is presently reported by operating region and for the entire state.  Public Service indicated in testimony that its new outage management system (OMS) has been implemented in the Denver Metro and Boulder regions as of January 2005.  Additionally, the OMS is being rolled out in two additional regions – the Western and Northern regions – and is planned to be operational in these four regions sometime in January 2007.  According to the testimony, this automated system “is now capable of tracking the individual customers in those regions who may be experiencing multiple interruptions.”  

28. Making available to the public distribution system performance data on a sub-regional basis such as city, franchise area and/or zip code benefits ratepayers and Public Service alike.  This data provides Public Service with additional, detailed information as to which specific parts of a region need system reliability improvements, saving both time and valuable resources.  We understand this enhanced reporting would only be possible in regions with a functioning OMS.  However, we nonetheless accept Public Service’s representations regarding its concerns over the commercial sensitivity of that information and its concerns regarding security.  We therefore grant Public Service’s RRR on this issue and will not require it to provide the information indicated above in ¶ 26.  However, because we also find this enhanced functionality to be beneficial to both Public Service and its ratepayers, we require Public Service to fully address this issue in its 2010 QSP application.

4.
Requests for Clarification
29. We also clarify several points as requested by Public Service.  First, the language in the SAIDI Agreement shall control in the event there are any discrepancies between it and the Order.  Second, “extraordinary distribution interruptions” are not to include interruptions classified as “Bulk Supply Interruptions” or interruptions originating in the non-transmission portion of the electric substation classified as “Substation Interruptions.”  Finally, regarding Public Service’s performance related to the electric service continuity threshold, the only exclusions that apply include interruptions occurring on “Major Event Days” and “Public Damage Interruptions.”  

II.
Conclusion

30. We grant Public Service’s application for RRR in part consistent with the discussion above.  Additionally, Public Service shall file with the Commission, no later than January 31, 2010, a pleading for the purpose of addressing the quality of service issues discussed above.  Nothing in this Order shall prevent Public Service from requesting the Commission determine that a QSP beyond 2010 is unnecessary.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument or reconsideration filed by Public Service Company of Colorado on December 4, 2006 is granted in part consistent with the discussion above.  

2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING
December 13, 2006.
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Electric Quality of Service Monitoring and Reporting
Plan for the 2007 through 2010 Performance Years.

Settlement Tariff Sheet Filing Requirements

1.
Quality of Service Plan (QSP) 2007 through 2010 Settlement Tariff Sheets – December 31, 2006

Quarterly Reporting Requirements

1. Quarterly Electric Service Interruptions Summary Report - May 15, 2007

2. Quarterly Electric Service Interruptions Summary Report - August 15, 2007

3. Quarterly Electric Service Interruptions Summary Report - November 15, 2007

4. Quarterly Electric Service Interruptions Summary Report - April 1, 2008 (for fourth quarter of the preceding year)

5. Quarterly Electric Service Interruptions Summary Report - May 15, 2008

6. Quarterly Electric Service Interruptions Summary Report - August 15, 2008

7. Quarterly Electric Service Interruptions Summary Report - November 15, 2008

8. Quarterly Electric Service Interruptions Summary Report - April 1, 2009 (for fourth quarter of the preceding year)

9. Quarterly Electric Service Interruptions Summary Report - May 15, 2009

10. Quarterly Electric Service Interruptions Summary Report - August 15, 2009

11. Quarterly Electric Service Interruptions Summary Report - November 15, 2009

12. Quarterly Electric Service Interruptions Summary Report - April 1, 2010 (for fourth quarter of the preceding year)

13. Quarterly Electric Service Interruptions Summary Report - May 15, 2010

14. Quarterly Electric Service Interruptions Summary Report - August 15, 2010

15. Quarterly Electric Service Interruptions Summary Report - November 15, 2010

16. Quarterly Electric Service Interruptions Summary Report - April 1, 2011 (for fourth quarter of the preceding year)

Note:  If the RWT for any Operating Region is exceeded for a performance year, the quarterly reporting will change to monthly until the RWT benchmarks are met.

Annual Reporting Requirements

1. Annual QSP Report – April 1, 2008 (for 4th quarter preceding year)

2. Annual QSP Report – April 1, 2009 (for 4th quarter preceding year)

3. Annual QSP Report – April 1, 2010 (for 4th quarter preceding year)

4. Annual QSP Report – April 1, 2011 (for 4th quarter preceding year)

Replacement QSP Application Filing Requirement

1.
Application for Replacement QSP - January 31, 2010

� Aquila Networks-WPC, a Colorado jurisdictional electric utility, is subject to a quality of service plan.


� Commission Rule 4 Code of Colorado Regulations 723-3-31 provided that nothing in [Rule 31] should be construed to preclude the Commission from relieving any electric utility from the obligation imposed by its extension policy in accordance with the rule should the special circumstances of the case warrant such relief nor to preclude the Commission from altering, modifying or amending this rule from time to time as the Commission may deem necessary or advisable.


� For example, regarding adding “seconds” functionality to outage data, it is unknown if the outage duration is rounded up or down, or truncated.  This issue needs to be addressed because of the detrimental affect it has on the usefulness of the outage performance indices.
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