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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for the consideration of Keystone Resort, Inc.’s (Keystone) exceptions to Decision No. R06-1301 (Recommended Decision), wherein the Administrative Law Judge (ALJ) denied the application for authority to extend operations under contract carrier permit No. B-9862. Staff of the Public Utilities Commission (Staff) filed a response to the exceptions on December 5, 2006.
B. Discussion
2. In the Recommended Decision, the ALJ found that Keystone had failed to bear its burden of proving that the service it proposes is contract carriage.  Consequently, the ALJ found that the service proposed by Keystone in their application is common as opposed to contract carrier service. 
3. In its exceptions, Keystone requests that the Commission reverse the Recommended Decision because it is legally and factually unsupported.  Specifically, Keystone argues that the discriminating nature of Keystone’s transportation services, as distinguishable from common carrier services, are evidenced by its implementation of the pass system which is available exclusively to those with whom it has entered into a special contract.   Additionally, Keystone argues that it has met its burden of proof that its proposed service, featuring a properly enforced pass system, is specialized and tailored to meet the distinct needs of the 23 single-family homeowners and homeowner association at issue in the application.

4. Although we do not necessarily disagree with the ALJ’s findings of fact, we do not agree that the conclusions of law in the recommended decision necessarily follow.  That is, the legal definition of contract carriage – specialized, tailored, not indiscriminate – allows the Commission some discretion.  Because these are imprecise terms, we have the discretion under the unique facts of this case to conclude that Keystone’s service does meet the statutory meaning of contract carriage.  
5. We first note that there is no other carrier that will be harmed by the grant of this application.  Keystone is providing a service to those who are willing to enter into a contract for those services.
  Parties are free to enter into, or not enter into, a contract with Keystone for the proposed services.  
6. We find that the bus passes sufficiently distinguish contract customers from the general public.
  We agree with Keystone that a call and demand service limited to contract beneficiaries is specialized and distinct under the facts of this case.
7. We have previously granted contract carrier authority to Keystone for the same exact services they are proposing in their current application.  Although it is our prerogative to disagree and reverse our prior decisions, we find it inappropriate to grant a limited number of contract carrier authorities.
  
8. Now being duly advised in the matter, we find good cause to grant Keystone’s exceptions, reverse the Recommended Decision and grant the application.

II. ORDER

A. The Commission Orders That:

1. Keystone Resort Inc.’s (Keystone) exceptions to Recommended Decision No. R06-1301 are granted consistent with the discussion above.
2. Keystone’s application for authority to extend operations under contract carrier permit No. B-9862 is granted.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.
4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 6, 2006.
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III. Commissioner Polly Page Concurring 
1. Although I concur in the opinion issued by the Commission today, I note several areas of apprehension I have with its analysis.  

2. First, in considering whether to bestow contract carrier status, I believe it is important to look at the aggregate number of Keystone’s contracts rather than the additional twenty-four in the current application.  Although there are no rules placing a specific limitation on the total number of contract customers served in a geographical area, eventually a contract provider could theoretically continue to piecemeal numerous contract carrier applications until the entire area is under contract and eventually, in my opinion, servicing the public at large.  This concept is troubling because the answer of at what point does a contract carrier become a common carrier continues to be indefinite.
3. Second, I agree with the ALJ and find the uncontrolled manner in which Keystone distributes the bus passes contrary to any characteristics of contract carriage.   There is nothing different about these passes than there is with those commonly used by other common carriers.  There is nothing specialized with this pass system when an unlimited number of passes can be requested, passes can be feely transferred to non-contracting parties or their guests, the passes are not to be returned once their term of their tenancy ends and the passes have no expiration dates.

4. Last, I find the voluntariness of entering into a contract for Keystone’s proposed services exceedingly suspect.  Although the Commission does not have jurisdiction over these types of contracts, I cannot condone the possibility that a homeowners association may coerce its 


homeowners into complying with the $150 per room payment in fear of the overarching Keystone association not renting out their property.
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� One of the concerns raised by the concurrence is whether a homeowners association might be coercing its homeowners into complying with a $150 per room payment.  We have no idea whether that is the case but, as we have stated previously, this is a concern between residents and their association – the dissent rightly states that this is not part of our jurisdiction.


� If it were true that there is nothing different about the bus pass system than any common carrier, as stated in the concurrence, we would have trouble finding contract carriage.  While there is evidence that the pass system is not perfectly enforced, we find that Keystone is attempting to enforce the pass system, and in any event Keystone has an incentive to restrict entry to paying members, lest they become dissatisfied with freeloader abuse.  Going forward, we expect Keystone to continue to make improvements with the pass system.


� We do not agree that there is some magic number at which contract carriage ceases, and thereby becomes common.  We merely opine that, under the facts of this case, Keystone’s service is distinct, tailored, and discriminate enough to withstand legal scrutiny. 
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