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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Exceptions to Decision No. R06-1243 (Decision) filed by Staff of the Colorado Public Utilities Commission (Staff) on November 13, 2006.  Staff requests that the Commission schedule a hearing date to take additional evidence on a single issue as discussed below. 
B. Background

2. On May 26, 2006, Staff Criminal Investigator, Mr. Tony Munoz, issued Civil Penalty Assessment Notice No. 79351 (the CPAN) to Brentwood Limousine & Coach International, Inc. (Respondent).  The CPAN alleged one violation of 4 Code of Colorado Regulations (CCR) 723-6-6102(a) and 40 Code of Federal Regulations (CFR) 391.45(a), which requires a driver to be medically examined and certified.  
3. The Administrative Law Judge (ALJ) found that, while Staff demonstrated a violation occurred on May 22, 2006, the CPAN should be dismissed because, pursuant to § 40-7-116, C.R.S., notice of the civil penalty assessment must include the date of the violation.  In this case, the CPAN identified May 20, 2006, as the date of the violation. 
C. Discussion

4. Staff argues that at the hearing Mr. Munoz and counsel referred to “Saturday”, the date of the violation, as “May 22, 2006;” however, the Saturday referred to is actually May 20, 2006. Staff states that, although Mr. Munoz and Staff’s counsel referenced the wrong date, during the evidentiary hearing, Mr. Munoz’s testimony is correct as to the day stated in the CPAN.  

5. Mr. Munoz has attached an affidavit that would show that the date of the violation described by him in his oral testimony corresponds with the date of the violation in the CPAN.  However, we cannot accept the affidavit as additional evidence in this proceeding without violating Respondent’s due process right to cross examine Mr. Munoz.
6. Therefore, we grant Staff’s motion to take additional evidence on the facts surrounding the date inconsistencies, and remand it to the ALJ to reschedule a hearing in this matter.

II. ORDER

A. The Commission Orders That:

1. Staff of the Colorado Public Utilities Commission’s request that the Commission schedule a hearing date to take additional information is granted consistent with above discussion.
2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 29, 2006.
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