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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a petition for declaratory judgment, or in the alternative, an application for a certificate of public convenience and necessity (CPCN), filed by Tri-State Generation and Transmission, Inc. (Tri-State) on September 28, 2006, pursuant to § 40-5-101, C.R.S., and Rules Regulating Electric Utilities 4 Code of Colorado Regulations (CCR) 723-3-3002(a)(III), (b), (c), 3102, and the Commission’s Rules of Practice and Procedure 4 CCR 723-1-1303.  

2. In this application, Tri-State  requests that the Commission grant its request for a finding that no CPCN is required with respect to Tri-State’s participation in the Western Area Power Administration (Western) Beaver Creek-Erie 230kV Transmission Line Upgrade Project (Beaver Creek-Erie 230kV line) or, in the alternative, grant its application for a CPCN.

3. This Application brings the Beaver Creek-Erie 230kV line before the Commission for the first time as it was not submitted as part of the Rule 3206 filing although construction is to start in early 2007.  Tri-State cites the reason for not submitting this project under the Rule 3206 filing is that it had not received Rural Utilities Service (RUS) approval for financing.

4. Tri-State submits no information or argument in support of its petition for declaratory judgment.  In support of its application for a CPCN determination by the Commission, Tri-State submitted:  a) a certification statement (affidavit) as Exhibit B; b) a description of the proposed project, the purpose and need of the project, alternatives considered, the project cost, and the in-service dates presented in Exhibit G, Exhibit H, Exhibit I, and Exhibit J; c) noise study results (presented in Exhibit A of Tri-State’s Response to Deficiency Notification dated October 25, 2006); and d) Western’s justification and need for the project (presented in Exhibit K), upon which Tri-State relies to support its showing of public convenience and necessity.   

5. On September 29, 2006, the Commission issued notice of this Application.

6. On October 5, 2006, Trial Staff of the Commission delivered to Tri-State a deficiency letter concerning the lack of compliance with Rule 3102(c), which requires corona noise studies as part of a CPCN application. 

7. On October 25, 2006, Tri-State responded to the deficiency notification, 19 days after the deficiency notification, which is a violation of the ten-day response time required by 4 CCR 723-1-1303(b)(II).  The response included the required noise study and a request for a waiver of the ten-day response time requirement.   In its response, Tri-State cites that since it was not aware of the needed corona noise studies, the studies were not available and, therefore, it had to have an outside consultant perform the studies which took more than the allotted ten days.  

8. On October 26, 2006, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention of Right and Entry of Appearance of the Colorado Office of Consumer Counsel.   On October 27, 2006, the OCC filed a Notice of Withdrawal of Intervention of Right and Entry of Appearance of the Colorado Office of Consumer Counsel.
B. Discussion

9. Initially, we granted the requested waiver of Rule 4 CCR 723-1-1303(b)(II).  Tri-State filed a waiver seeking a variance of the requirement to respond within ten days to the deficiency letter dated October 5, 2006.  Tri-State has demonstrated good cause for the waiver in that it required outside consultants to perform the studies required to make the application complete.

10. However, we note that Tri-State participated in the docket in which we promulgated our new Rules Regulating Electric Utilities.  Corona studies were included as a necessary part of a CPCN application, so Tri-State should have been aware of that requirement.  The ten-day violation exposes a deficiency in Tri-State’s planning process that needs to be corrected.  However, with this application, Tri-State is now aware of the needed studies and the Commission expects corona studies to be a part of future transmission applications before the Commission.  With that understanding, the Commission waives the ten-day response time and accepts the corona noise studies provided with Tri-State’s Response to Deficiency Notification dated October 25, 2006. 

11. The Commission is also concerned that the Beaver Creek-Erie 230kV line was not submitted as part of the Rule 3206 filing (formerly Rule 18) by April 30, 2006, the filing deadline.  It should have been listed, with a qualifier of needing RUS approval, for a smoother transition to the CPCN determination process.   

12. Because the OCC withdrew its intervention, this docket is uncontested, and its application may be considered without a formal hearing pursuant to § 40-6-109(5), C.R.S.  Tri-State’s pleading is a petition for a declaratory judgment that no CPCN is required for this project, or in the alternative an application for a CPCN.

13. Tri-State provides no argument as to why this Commission should not issue a CPCN for this project.  We therefore deny its petition for a declaratory judgment.  The Commission as a result exercises its jurisdiction, and reviews the proposed project as an application for a CPCN.  All of the materials required by Commission rules have been provided.

14. The Beaver Creek-Erie 230kV line will be built in two phases.  The first phase will include the 32-mile Beaver Creek-Hoyt line section in the fourth quarter of 2008 with an estimated cost for Tri-State’s share of about $16.2 million.  The second phase will include the 46-mile Hoyt-Erie line section in the fourth quarter of 2010 with an estimated cost for Tri-State’s share of about $25.1 million.  Tri-State’s total estimated cost of about $41.3 million is 75 percent of the total estimated cost of $55.1 million for the project. Per Contract No. 06-RMR-1579, the Beaver Creek-Erie 230kV line will be owned and operated jointly by Tri-State and Western.  Tri-State will own one circuit of the double circuit line. 

15. It is clear that, to have enough transmission capacity between Beaver Creek and Erie, this project must be built.  The project will increase transmission capacity and help avoid overloads.  We believe that the project is needed, and that the existing facilities are inadequate to serve expected load.  

C. Conclusion  

16. The Commission has jurisdiction over the subject matter of this proceeding (§ 40-5-101(1), C.R.S., and Rule 4 CCR 723-1-55).  

17. Tri-State has met its burden of proof to establish that the present or future public convenience and necessity require or will require the construction of the project.  

18. The Application for a CPCN authorizing construction of the project should be granted.  

19. We therefore issue a CPCN without a hearing pursuant to § 40-6-109(5), C.R.S., and Commission Rule 4 CCR 723-1-1403.  We expect that this project will be built using the prudent avoidance techniques described in the application and the Commission’s rules. 

II. ORDER

A. The Commission Orders That:

1. Consistent with the above discussion, the Commission grants Tri-State Generation and Transmission Association, Inc.’s (Tri-State) request to waive the ten-day response period set forth in Rule 4 Code of Colorado Regulations 723-1-1303(b)(II), and accepts the corona noise study provided with its deficiency response dated October 25, 2006. 

2. Tri-State’s petition for declaratory order is denied.

3. Tri-State’s application for a certificate of public convenience and necessity is granted.

4. Tri-State is issued a certificate of public convenience and necessity to construct the Beaver Creek-Erie Transmission Line Upgrade Project, as more fully described above and in the Application.  

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 15, 2006.
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