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Adopted Date: November 1, 2006
I. BY THE COMMISSION
A. Statement

1. This matter comes before the Public Utilities Commission (Commission) for consideration of an application filed on October 5, 2006 by the Arkansas River Power Authority (ARPA), requesting authority to construct a new at-grade crossing of Prowers County Road 9 with a new storage track constructed by ARPA approximately 60’ north of an existing BNSF Railway Company (BNSF) crossing in Lamar, Colorado.  
2. ARPA requested that the notice period of this application be shortened to ten days because: 1) All affected parties are already aware of this project; 2) ARPA has conducted negotiations with the two adjacent property owners who are very familiar with the scope of this project; 3) the affected municipal governments are very familiar with this project; 4) the crossing is on the outskirts of town with low traffic volume; 5) the crossing will have a very low volume of rail traffic across it; and 6) the crossing parallels an existing at-grade crossing of the BNSF Railway Company.  Additional information contained within the application indicated this crossing is needed for coal delivery and that construction is to begin in October and is to be completed by early November for coal delivery to start by July 2007.  This additional information indicates a need for construction to occur prior to winter ground freeze.  We construed ARPA’s request as a request for a waiver of the notice requirement pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1404(a) and granted the request by Decision No. C06-1221, adopted on October 11, 2006.

3. The Commission gave notice of this application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed October 11, 2006.

4. On October 20, 2006, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF is not opposed to the crossing itself.  However, BNSF believes further study and consideration needs to be made regarding ARPA’s request for crossbuck warning only and suggestion of the use of a flagman to alert traffic.  BNSF discusses that installation of a yield sign with the crossbucks or installation of other warning devices/signage should be evaluated, information regarding the proposed flagmen needs to be evaluated, and the impact of a crossing with gates and lights, which will not be activated by trains on the storage track that is within 60’ of the proposed crossing should be considered and evaluated.
5. The Commission has reviewed the record in this matter and deems that the application is complete within the meaning of § 40-6-109.5, C.R.S.

B. Findings of Fact

6. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the construction of the at-grade crossing.  However, BNSF has expressed concerns about how the proposed passive warning device crossing 60’ north of an active warning device crossing will operate.
7. ARPA proposes to construct a new at-grade crossing 60’ north of the existing BNSF crossing of Prowers County Road 9.  ARPA proposes the crossing consist of a concrete crossing surface, crossbuck signs, and a multiple tracks sign.
8. ARPA proposes to build a new coal car storage track north of the existing BNSF tracks on BNSF right-of-way to have full coal cars delivered, have cars moved during the loading and unloading process, and have empty coal cars retrieved.  ARPA states the new at-grade crossing is necessary to allow vehicles to cross the proposed coal car storage track.  ARPA proposes to use passive warning devices at the new crossing and states that various combinations of train engine horns and flagmen will be used at the crossing during the various delivery, movement, and retrieval actions.

9. ARPA states there will be 16 crossings of the new crossing per month.  Eight crossings per day will occur during the two delivery periods every month.  Current traffic volumes using the crossing are 188 vehicles per day with no projections for growth in the future currently available.  

10. ARPA estimates the expense of sign installation to be $257.78.
11. ARPA proposes to begin construction in the mid to end of October with construction complete by early November and operation of the crossing by ARPA to commence in July, 2007.

12. ARPA will be the sole owner of the rail car storage track and will fund the entire cost of construction and maintenance of the crossing.
C. Conclusions

13. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

14. No intervenor that filed a petition to intervene or other pleading contests or opposes the construction of the at-grade crossing.  However BNSF does express valid concerns regarding the proposed warning devices for the new crossing.
15. Because the application regarding the construction of the at-grade crossing is unopposed and because it is critical that the crossing be constructed prior to the ground freeze this winter, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.  The Commission will refer the issues regarding appropriate warning devices to be used at the new crossing, crossing operations, assignment of a new National Crossing Inventory number, the signing of any Construction and Maintenance agreements between ARPA and the roadway authority, and any additional matters that may arise to an administrative law judge for determination of the merits.  We request the administrative law judge assigned to the matter handle this proceeding in an expedited timeframe so as not to delay the July 2007 crossing operations commencement date.
16. ARPA will not be allowed to operate train and coal car movement through the crossing until the appropriate crossing warning devices and crossing operations are determined. 

II. ORDER

A. The Commission Orders That:

1. This application is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Entry of Appearance and Notice of Intervention of BNSF Railway Company (BNSF) is granted.
3. The application filed by the Arkansas River Power Authority (ARPA) is granted with respect to the construction of the at-grade crossing.
4. ARPA is authorized and ordered to proceed with construction of the at-grade crossing of ARPA’s new rail car storage track with Prowers County Road 9.
5. ARPA is required to inform the Commission in writing that the at-grade crossing construction is complete within ten days after completion.  We shall expect this letter around November 30, 2006.  However, we understand we may receive this letter earlier or later depending on the construction schedule.
6. ARPA is required to maintain the new at-grade crossing at its expense.
7. The issues regarding the appropriate warning devices to be used at the new crossing, crossing operations, assignment of a new National Crossing Inventory number, the signing of any Construction and Maintenance agreement between ARPA and the roadway authority, and any additional matters that may arise are assigned to an administrative law judge.  We request the administrative law judge assigned to the matter handle this proceeding in an expedited manner so as not to delay the July 2007 crossing operations commencement date.

8. The assigned administrative law judge shall establish a procedural schedule for the filing of exhibit and witness lists, any pre-filed testimony, and hearing date.

9. ARPA will not be allowed to operate train and coal car movement through the crossing until the appropriate crossing warning devices and crossing operations are determined.

10. The Commission retains jurisdiction to enter further required orders.

11. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 1, 2006.
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