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IN THE MATTER OF THE APPLICATION OF THE COLORADO DEPARTMENT OF TRANSPORTATION, ON BEHALF OF THE CITY OF COLORADO SPRINGS, FOR AUTHORITY TO DEMOLISH, CONSTRUCT, WIDEN AND MAINTAIN THE CIMARRON STREET GRADE-SEPARATED STRUCTURE AT RAIL-HIGHWAY CROSSING IN THE CITY OF COLORADO SPRINGS IN CONJUNCTION WITH THE I-25 IMPROVEMENT PROJECT ALONG I-25 FROM CIRCLE/LAKE INTERCHANGE TO THE BRIARGATE INTERCHANGE IN THE CITY OF COLORADO SPRINGS, EL PASO COUNTY, STATE OF COLORADO.
COMMISSION ORDER 
DEEMING APPLICATION COMPLETE, GraNTING CONCEPT APPLICATION AND REFERRING SPECIFIC MATTERS TO AN ADMINISTRATIVE LAW JUDGE 

Mailed Date:  October 16, 2006

Adopted Date: October 11, 2006
I. BY THE COMMISSION
A. Statement

1. This matter comes before the Public Utilities Commission (Commission) for consideration of a general concept application filed by the Colorado Department of Transportation (CDOT) on September 21, 2006 requesting to use a design-build process to demolish, construct, widen and maintain a grade-separated rail crossing of the Union Pacific Railroad Company (UPRR) with Cimarron Street, National Inventory No. 253096R, in the City of Colorado Springs, El Paso County, Colorado.
2. CDOT requested that the notice period of this application be shortened to ten days because the Cimarron Street Bridge is in extremely poor condition and the eastbound lanes are closed for safety.  CDOT also stated the speedy replacement would facilitate the access to ongoing improvement to I-25 in a relatively seamless fashion with little disruption to the traffic flow.  We construed CDOT’s request as a request for a waiver of the notice requirement pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1404(a) and granted the request by Decision No. C06-1156, mailed on September 29, 2006.

3. The Commission gave ten-day notice of this application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed September 28, 2006.

4. On October 4, 2006, CDOT’s attorney filed an Entry of Appearance.

5. On October 5, 2006, the City of Colorado Springs (Colorado Springs) filed an Entry of Appearance and Notice of Intervention by Right.  Colorado Springs does not object or contest the granting of the application and states that Colorado Springs reserves the right to contest or object to any order of the Commission.

6. On October 10, 2006, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR does not oppose or contest the granting of the Application and states the Commission may treat its appearance and intervention as withdrawn if no other interventions or protests resulting in a hearing are filed.

7. CDOT requests a waiver of Commission Rule 4 CCR 723-1-1204(a) requiring an original and ten copies of documents to be filed with the Commission.  CDOT requests the Commission allow CDOT to file two final copies of plans to the Commission and two final copies of plans to UPRR.  Given the number of pages that are typically included in a complete set of bridge construction plans, we will grant CDOT’s waiver request and require CDOT to file two copies of the final bridge plans with the Commission and two copies of the final bridge plans with UPRR.
8. The Commission has reviewed the record in this matter and deems that the application is complete within the meaning of § 40-6-109.5, C.R.S.

B. Findings of Fact

9. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the application.

10. CDOT filed a general concept application requesting an order authorizing CDOT to demolish, construct, widen and maintain a grade-separated rail crossing of UPRR and Cimarron Street in Colorado Springs.  CDOT requests to use a design-build process to perform this work as authorized by House Bill 99-1324 and found in § 43-1-1401, et. seq.
11. CDOT states obtaining Commission approval now will allow CDOT to use the Design-Build Contractor for the Colorado Springs Metropolitan Interstate Expansion (COSMIX) project, will prevent delay in the Contractors performance as compared to if CDOT had to wait for Commission approval of a final design, will lower the overall costs of the project, and will validate that CDOT’s proposed use of American Railway Engineering and Maintenance-of-Way Association, Federal Highway Administration, Federal Railroad Administration and PUC design criteria so the Contractor can be required to comply with such criteria, thereby removing uncertainty and risk for the Contractor.  Additionally, the Cimarron Street Bridge is in extremely poor condition, so approval of a design-build general concept now would facilitate a seamless transition between old and new with little disruption to the traffic flow.

12. The existing Cimarron Street Bridge was submitted as part of Application No. 15955 on December 9, 1957, and approved by the Commission in Decision No. 50100 on April 17, 1958.  The bridge is located on the old U.S. Highway 24 and was constructed to provide access to the newly constructed Interstate 25 through Colorado Springs.  U.S. Highway 24 was relocated in 1995, and Cimarron Street, including the bridge, was given to Colorado Springs at that time.

13. CDOT states the current average daily traffic volumes on Cimarron Street are 29,200 vehicles per day (VPD) with an increase to 30,240 VPD by 2011.  Train volumes were not included in this application.  However, our review of the COSMIX application (Docket No. 04A-277R) shows that UPRR runs approximately 35 trains per day at a maximum speed of 45 MPH through this area.
14. CDOT states Colorado Springs will fund the project and will maintain and repair the new Cimarron Street structure.   

15. Our review of the application shows that the proposed general layout of the Cimarron Street Bridge over the UPRR meets both our horizontal and vertical clearance requirements.  
16. We will approve the general concept application to allow CDOT to use a design-build method for the Cimarron Street Bridge.  Similar to the requirements agreed to by the parties in the settlement agreement in the COSMIX proceeding, Docket No. 04A-277R, we will require CDOT to file quarterly reports regarding the status of the 30%, 60%, and 90% design-build drawings with the first report due December 15, 2006.  We will also require CDOT to file two copies of the final plans with the Commission upon completion and a copy of the signed Construction and Maintenance agreement.  

17. In the event any disputes arise during the design process that require Commission action, we shall assign those matters to an Administrative Law Judge.  We request the Administrative Law Judge handle any disputes in an expedited manner.  If a motion is filed with the Commission requesting a hearing, parties shall have five days to respond to that motion.  The Administrative Law Judge may then make a determination if a hearing is necessary, and if so, set the hearing as soon as possible to resolve the dispute.

C. Conclusions

18. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

19. No intervenor that filed a petition to intervene or other pleading contests or opposes the application.

20. Because the application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

II. ORDER

A. The Commission Orders That:

1. The waiver request by Colorado Department of Transportation (CDOT) is granted.  CDOT will be allowed to file only two copies of the final plans with the Commission and two copies of the plans to Union Pacific Railroad Company (UPRR).
2. The application is deemed complete within the meaning of § 40-6-109.5, C.R.S.
3. The intervention filed by the City of Colorado Springs (Colorado Springs) is granted.

4. The intervention filed by Union Pacific Railroad Company (UPRR) is granted.
5. CDOT is authorized and ordered to proceed with demolition, construction, widening, and maintenance of the grade-separated rail crossing of the UPRR with Cimarron Street, National Inventory No. 253096R, in Colorado Springs as a design-build project.
6. CDOT is required to file quarterly status reports with the Commission on the progress of the 30%, 60%, and 90% design-build plans starting on December 15, 2006.
7. Colorado Springs is required to maintain and repair the Cimarron Street structure at its expense.
8. UPRR is required to maintain its track and appurtenances at its expense pursuant to Rule 7211(a).

9. CDOT is required to file the signed construction and maintenance agreement.  We shall initially expect this agreement around October 11, 2007.  However, we understand the agreement may be filed earlier or later than this date depending on the actual construction schedule.
10. CDOT is required to inform the Commission in writing that crossing changes are complete and operational within 10 days after completion.  We shall expect this letter sometime around December 31, 2007.  However, we understand this letter may be provided earlier or later than this date depending on the actual construction schedule.
11. CDOT is required to file two copies of the final construction plans for the Cimarron Street Bridge project.  We shall expect these plans around December 31, 2007.  However, we understand these plans may be provided earlier or later than this date depending on the actual construction schedule.
12. In the event that any disputes arise during the design process that require Commission action, we assign those matters to an Administrative Law Judge for disposition.

13. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

14. The Commission retains jurisdiction to enter further required orders.

15. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 11, 2006
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