Before the Public Utilities Commission of the State of Colorado

Decision No. C06-1165
Docket No. 06A-377R

C06-1165Decision No. C06-1165
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06A-377RDOCKET NO. 06A-377R
in the matter of the application of the county of adams, state of colorado, for the authority to upgrade the crossing of the union pacific railroad at county road washington street north of 58th avenue, in adams county, colorado.
Order granting rehearing, reconsideration or reargument 
Mailed Date:  October 2, 2006
Adopted Date:  September 27, 2006
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) jointly filed by Adams County and Union Pacific Railroad Company (Union Pacific) (collectively, Parties) on September 11, 2006.  In the RRR, the Parties request the Commission to reconsider the cost allocation in Decision No. C06-0960 (Decision).
B. Background
2. On July 6, 2006 Adams County filed an application requesting authority to widen to four lanes, install medians, add detached sidewalks to both sides of the crossing, install a new concrete crossing surface, and install new LED flashing lights, gates, bells, constant warning time circuitry, and new cabinet at the crossing of Washington Street and the Union Pacific National Inventory No. 253269D (Application).  

3. The Application was unopposed and was accompanied by agreements signed by both Union Pacific and Adams County.  The agreement provides that Adams County will pay 100 percent of the improvements.  

4. In the Decision, we granted the Application but referred the cost allocation of installing signals or devices to an Administrative Law Judge (ALJ).  
C. Discussion

5. Section 40-4-106(2)(b), C.R.S., provides:



Whenever the commission orders in any proceeding before it, regardless of by whom or how such proceeding was commenced, that automatic or other safety appliance signals or device be installed, reconstructed, or improved and operated at any crossing at grade of any public highway or road over the tracks of any railroad corporations, the commission shall also determine and order after notice and hearing how the cost of installing, reconstructing, or improving such signals or devices shall be divided between and paid by the interested railroad corporation whose tracks are located at such crossing on the one hand and the highway operations and maintenance division and the interested city, city and county, town, county, or other political subdivision of the state on the other hand.  In determining how much of the cost shall be paid by the railroad corporation, consideration shall be given to the benefit, if any, that will accrue from such signals or devices to the railroad corporation, but in every case the part to be paid by the railroad corporation shall not be less than twenty percent of the total cost of such signals or devices at any crossing and such orders shall provide that every such signal or device so installed shall be maintained by such railroad corporation for the life of the crossing to be so protected.  
6. Because of our concern that the language of the statute may conflict with Adams County’s willingness to pay for the entire cost of the project, a determination of the cost allocation of installing the signals and devices was referred to the ALJ. 

7. The Parties argue that there is no need for the Commission to allocate costs in this matter since the Parties have already reached a decision as to costs.  
8. The Parties refer us to Decision No. C04-0639 (Thornton Decision), involving a request by the city of Thornton for an order approving various safety device installations similar to the installation sought in the Application.  In the Thornton Decision, the City of Thornton agreed in advance that it would pay 100 percent of the improvements at the crossing.  The Commission found that the parties were free to make their own arrangements and that cost apportionment by the Commission pursuant to § 40-4-106(2)(b) was not a mandatory requirement.  Specifically, the Commission found that there was no need for the Commission to allocate costs, as the parties had already reached agreement.  
9. We find no reason to part with the reasoning in the Thornton Decision and allow Adams County to pay 100 percent of the construction costs set out in the Application.  We construe § 40-4-106(2)(b), C.R.S. to require railroads to pay a minimum of 20 percent of the costs only where there is a dispute as to cost allocation, not, as here, when a local government agrees to pay 100 percent of the costs.  To construe the statute as we do here presumes the legislature intended a just and reasonable result, which Colorado law counsels us to do.  To construe the statute otherwise would result in an absurd outcome.  See § 2-4-201(c), C.R.S.  We also find that allowing Adams County to pay for the entire project encourages negotiated agreements such as the agreement at issue here.  
10. For the reasons discussed above, we grant the Parties’ RRR.   
II. ORDER

A. The Commission Orders That:

1. The joint application for rehearing, reargument or reconsideration filed by Adams County and Union Pacific Railroad Company to Commission Decision No. C06-377R is granted consistent with the above discussion.  
2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 27, 2006.
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