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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument, or Reconsideration (RRR) of Commission Decision No. C06-0786 filed by Public Service Company of Colorado (PSCo or Public Service) on July 24, 2006.  Filed with the Application for RRR was a rehearing affidavit of Andrew Schaller, and other exhibits that Public Service would like to be part of the administrative record in this case.

2. In its Application for RRR, Public Service asked the Commission to grant rehearing and admit Mr. Schaller’s rehearing affidavit and exhibits into evidence, without a hearing, reasoning that the additional evidence, in the form of ENVIRO model runs, was not controversial.  On August 2, 2006, the Commission issued Decision No. C06-0914 granting the Application for RRR but rejecting Public Service’s proposed procedure.  Instead, we set the matter for a third round of hearings which was held on August 18, 2006.  In Decision No. C06-0914, the Commission requested that parties be prepared to answer specific questions related to current carrying capacity of this corridor and the advisability of exchanging increases in electromagnetic field (EMF) for decreases in noise. 
3. This matter has a long history, including an initial hearing before an administrative law judge (ALJ), a hearing on remand before the ALJ, and the third round of limited hearings before the Commission en banc.  Decision No. C06-0786 sets forth in detail the ALJ’s findings which the Commission adopted, the procedural history, and the issues of concern to the Commission.  In that decision, the Commission declined to make the reasonableness findings sought by Public Service for the noise and EMFs predicted to be emitted by the transmission line to be built in the Comanche-Daniels Park corridor.  

4. The additional hearings having been completed, additional evidence admitted into the record, and being duly advised, we now address the merits of Public Service’s Application for RRR, and partially grant it.

B. Decision No. C06-0786

5. In Decision No. C06-0786, we found that an L50 noise value of 55dB(A) as measured at the edge of the right-of-way (ROW) is reasonable given the costs of the alternatives.  We found that Public Service could meet that noise level along the entire corridor at no or relatively little additional cost.  Public Service would have to forgo the use of reverse phasing on the northern portion of the project between Daniels Park and Midway in order to meet the reasonable noise level.   We declined to make reasonableness findings with respect to EMF emissions because there was no evidence in the record to indicate what EMF emissions might be based upon year 2015 anticipated load flows.

6. We found that in order to reach the L50 55dB(A) value for the Daniels Park to Midway portion of the project, Public Service could either rebuild a just rebuilt section of the project for an additional $50 million, or it could not use reverse phasing.  Thus, we allowed an incremental increase in EMF emissions in order to achieve a reduction in noise levels along the Midway to Daniels Park portion of the line. This could be construed as a departure from our rules, which direct parties to minimize EMF emissions at a reasonable cost through techniques such as reverse phasing.
  Commission Rule 4 Code of Colorado Regulations 723-3-3206(d) provides as follows:

(d) In addition to the information provided in paragraph (c) of this rule, the filing shall describe the utility’s actions and techniques relating to prudent avoidance with respect to planning, siting, construction, and operation of the proposed construction or extension. As used in this paragraph, "prudent avoidance" means the striking of a reasonable balance between the potential health effects of exposure to magnetic fields and the cost and impacts of mitigation of such 

exposure, by taking steps to reduce the exposure at reasonable or modest cost. The steps and techniques may include, without limitation, the following: 

(I) Design alternatives considering the spatial arrangement of phasing of conductors. 

(II) Routing lines to limit exposures to areas of concentrated population and group facilities such as schools and hospitals. 

(III) Installing higher structures. 

(IV) Widening right of way corridors. 

(V) Burying lines. 

7. The Commission, given that a portion of the project was already built, decided that it would be prudent to balance noise, EMF emissions, and cost, as opposed to only EMF emissions and cost.  With respect to the Comanche to Midway portion of the project, we determined that the 55dB(A) level could be met using a larger conductor at an additional cost of $2.6 million.  Public Service was given the option of building the project as designed, but without any reasonableness findings by the Commission.  We also required further testing of the ENVIRO model after construction of the power line is complete.

C. Public Service’s Application for RRR

8. In its Application for RRR, the company beseeches the Commission to make reasonableness findings on projected EMF and noise emissions based upon the additional evidence.  Public Service testified that they would not build the project without reasonableness findings due to the potential for civil liability from nuisance suits.
  As clarified during the hearing, by its RRR filing Public Service seeks a determination that the project as designed and modeled will emit reasonable amounts of noise and EMF fields.  It also urges the Commission to continue its policy of prudent avoidance of EMF emissions.  Lastly, Public Service seeks clarification that the results from the testing program would not be used to overturn any reasonableness finding made in this docket.

9. Public Service argues that, before it invests $138 million to build this project, it must be able to construct the project to meet all legal criteria.  Two of those criteria are noise and EMF emission reasonableness.  “After the line is constructed, it is too late for the Commission, or the Courts to make such a determination.  At that time it would be too costly to fix the problem to reduce either noise or EMF….”  Ever since the Supreme Court decided Public Service Company of Colorado v. Van Wyk, 27 P.3d 377 (Colo. 2001), Public Service has sought reasonableness findings on noise and EMF from the Commission, and this is the first instance where the Commission has declined to make those findings.  Public Service argues that the courts should not be the arbiters of whether the EMF and noise create a public nuisance.  Since the Commission has already found that the public convenience and necessity require construction of the project, it must be constructed in a way to avoid creating a public nuisance.

10. Public Service also argues that, with respect to noise, the General Assembly enacted § 25-12-103(12), C.R.S., to provide the Commission authority to determine whether projected noise levels are reasonable, and that the statute allows the Commission to evaluate on a case-by-case basis the alternatives for transmission projects.

D. Hearing En Banc

11. During the hearing, Public Service offered and the Commission admitted into evidence the testimony of Andrew Schaller, Tom Green, four additional ENVIRO model runs, and the testimony of Dr. Pearson, Public Service’s expert witness on EMF emissions.  The new model runs contain projected noise and EMF levels that correspond to anticipated year 2015 load flows, which had not previously been admitted into the record.  

12. The different phasing configurations revealed tradeoffs between audible noise and EMF values.  The new data include load flows for year 2015 (783, 982, 1152, and 747 amperes for the 4-345kV circuits) and the theoretical maximum continuous load flow for the corridor (2,000 amperes for each of the 4-345kV circuits).  These alternate configurations are entitled ENVIRO models Newcm 200, 201, 202, and 203, and are found in rehearing Exhibit 4.  Model Newcm 200 is PSCo’s preferred model.  Models Newcm 201, 202, and 203 are the other configurations modeled in ENVIRO showing the tradeoffs between audible noise and EMF as measured at the edge of the ROW, 25 feet beyond the ROW, and 75 feet beyond the ROW.  The company is willing to construct any of these alternate configurations if the Commission finds any of them to be reasonable, and testified that there were no cost differences between them.

13. Public Service also introduced the testimony of Dr. Pearson, an EMF expert, as a result of the Commission’s request to address the “advisability of exchanging increases in EMF emissions for decreases in noise.”  Dr. Pearson testified that virtually all EMF studies show no definitive link between EMF exposure and health risks, and that none of the EMF exposure rates resulting from any configurations modeled in this docket caused him concern.  He did, however, recommend that the Commission select the model corresponding to the lowest EMF emissions, and thus continue its practice of minimizing EMF emissions.
14. Commission Staff (Staff) reasserted that the appropriate conductor configuration is a three-conductor bundle for residential areas, since this configuration would result in an L50 value lower than 50dB(A), while minimizing EMF by applying prudent avoidance techniques to the portions of the northern section yet to be constructed.  Should the Commission not consider a three-conductor bundle configuration a viable option for new construction in this section, Staff stated it supported model Newcm 203.
15. Mr. Kurt Steenhoek, the sole homeowner near the project participating in this matter, argued that the Commission should require this corridor to meet an L50 noise value of 50dB(A), and apply prudent avoidance techniques to minimize EMF.  Implied was a preference for a triple conductor bundle design.  Mr. Steenhoek also testified that, today, noise from the existing corridor at present levels under wet conductor conditions disrupts his family’s quality of life.

16. The Office of Consumer Counsel stated it supports a decision made by the Commission for any of the proposed models Newcm 200 through 203, based on minimal costs associated with these options.
17. In a case of first impression, as this is, the more information the Commission has at its disposal, the better its decision making ability will be.  The Commission now has, after two rounds of extra hearings requested by the Commission, sufficient information in the record for a complete determination in this docket. 

E. Discussion
18. Initially, we decline to consider additional testimony on Staff’s proposed triple conductor bundle.  The Commission rejected this proposal in Decision No. C06-0786, and no party appealed that determination.  We continue to believe that option to be cost-prohibitive given the benefits.  No party filed an application for RRR with respect to our decision on that issue, and we consider that decision settled.  After consideration of the new evidence, we partially grant Public Service’s Application for RRR.  
19. Acceptable levels for EMF exposure have been established by various agencies and organizations within the United States and internationally.  Two states, Florida and New York, have set EMF exposure limit values, as measured at the edge of ROW.  In Florida, a range from 150 to 250 milli-Gauss (mG) exists for transmission lines ranging in voltage from 69 to 500kV, and in New York an EMF value of 200mG is the limit for any transmission line regardless of voltage.  
20. In addition, the American Conference of Governmental Industrial Hygienists
 has set a not-to-exceed value of 10,000mG for occupational exposure, and 1,000mG for those workers with pacemakers.  The International Commission on Non-Ionizing Radiation Protection
 has set exposure limits of 4,200mG for occupational exposure and 833mG for the general public.  During the hearing, Public Service’s expert testified that numerous scientifically sound studies have found no statistically significant link between EMF emissions and poor health, and that none of the levels predicted in the new ENVIRO model runs would cause him concern.  He also stated that, because there is some unknown and inestimably small chance that EMF emissions can cause sickness, the Commission should minimize EMF emissions as a matter of policy.  We believe that the projected EMF emissions from this project are reasonable.  We set a reasonableness level of 150mG for this project.  We believe that the level set by Florida makes sense for this project, given the possibility that the circuits could be operated at greater than the 2015 current flows in the future, and given the standards admitted into evidence.  We emphasize that the Commission will make reasonableness findings on a case-by-case basis rather than setting fixed numbers for all projects.

21. There is no reason that reverse phasing cannot be used in the southern section of this corridor to minimize EMF levels at the edge of ROW.  The Commission still believes reverse phasing is the proper approach to address concerns regarding EMF emissions, and should be used whenever practicable.
22. In Decision No. C06-0786, the Commission decided that an L50 value of 55dB(A) is a reasonable noise level for the Comanche to Daniels Park ROW given the costs of other options, and available engineering alternatives, for the reasons explained in that order.  We continue to believe that for this project that noise level best balances the cost to ratepayers and disruption to life in residential areas.  Public Service’s new model runs indicate that there are several phasing arrangements that will allow the company to meet the Commission’s reasonableness finding, and reduce EMF emissions below the phasing arrangement modeled in Newcom71, the model run which originally caught the attention of the Commission because of its tradeoff between noise and EMF emissions.  We leave to Public Service the choice of a phasing arrangement that will meet our level, but note that the projected values in models 201 and 203 are reasonable because they are below the 55dB(A) and 150mG levels at the edge of the ROW.
23. We now discuss the Comanche to Midway portion of the project separately because it is all new construction.  Public Service suggests that its design, constructing the entire southern portion of this corridor with dual-954 kcmil conductor bundles, is reasonable, and will provide adequate noise reduction, even though the projected noise performance of 55.6 dB(A) exceeds the L50 value of 55dB(A).  Public Service states that a small portion of this section is residential, the vast majority rural, and wet periods infrequent.  Further, according to Public Service, the Commission’s suggested use of 1272 kcmil Pheasant conductor is not worth the added expense of $2.6 million because the predicted noise emissions from the PSCo 954 kcmil design will only be 0.6 dB(A) above the Commission’s limit.  

24. We find that the overall decrease will be 2.5 dB(A), and perceive the decrease in noise to be worth the added expense.
  While an apparently small decrease during relatively infrequent wet periods might seem insignificant, the increase in noise is on a logarithmic scale rather than a linear scale.  As a matter of fairness, the noise that is reasonable for the northern section should be the same for the southern section so there is consistent treatment for all residential areas along this transmission corridor.

25. In making a determination of what is reasonable, and what is unreasonable, we follow the precepts set forth in the Van Wyck case.  “In making any determination of unreasonableness, the trier of fact must weigh the gravity of the harm and the utility of the conduct causing the harm.  [Citations omitted] Generally, to be unreasonable, an interference must be significant enough that a normal person in the community would find offensive, annoying, or inconvenient.”  [Citations omitted]  Van Wyck at 391.  In this matter, we have no doubt that the Steenhoeks’ quality of life is negatively affected by the noise from this powerline.  However, we must take into account the utility of this project: Colorado needs additional transmission capacity along the Front Range.  The Denver metro area will continue to grow, and the need for power will increase.  We also note that the Steenhoeks are the only homeowners near the project who decided to participate in this case, despite the notice provided to all the municipalities along the corridor.  We believe the project’s statewide benefits outweigh the gravity of harm, as mitigated by our reasonable limitations herein.

26. Public Service also requests a clarification from the Commission stating that results from the monitoring program to be installed along this corridor, once the project is energized and in service, will not be used to overturn any finding of reasonableness in this docket.  We clarify that this is the case.  The results of monitoring may not be used to overturn our decision that an L50 value of 55dB(A) is reasonable, and more generally, the monitoring program required in Decision No. C06-0786 is certainly not designed to foster lawsuits.
27. One of the main reasons for construction of the project is that it will allow for greater stability, reliability, and opportunities for maintenance of Public Service’s transmission system along the corridor.  It is virtually certain that one or more circuits inside or outside the corridor will be removed from service creating an “n-1” or “n-x”
 contingency.  During these situations, EMF emissions could be temporarily higher than those predicted by the model runs discussed here.  This decision should in no way be read to imply that any high noise and EMF emissions during such extraordinary conditions are unreasonable.

II. CONCLUSION

We deny Public Service’s RRR request that we find that the line as designed and modeled will emit reasonable noise and EMF levels.  We decline to change our determination that an L50 value of 55dB(A) is reasonable for the whole corridor.  We agree with Public Service  

that the noise and EMF levels projected by models Newcm 201 and 203 for the northern section of the Comanche – Daniels Park 345kV Transmission Project, between Midway and Daniels Park Substations, are reasonable.  We find the noise and EMF projections from these models to be reasonable because the projected L50 value
 meets the 55dB(A) threshold value and the projected EMF value is below the 150mG exposure limit, both values measured at edge of ROW.  The Commission makes this finding for year 2015 load flow data.  

28. We deny Public Service’s request for a reasonableness finding for the proposed transmission configuration (dual-954 kcmil conductor bundle) for the Comanche to Midway section of the project.  We find the projected noise value for this corridor of 55.6dB(A) does not meet the L50 value of 55dB(A) threshold value as measured at edge of ROW.

29. We believe based upon evidence in the record that EMF emissions of 150mG as measured at the edge of the right of way are reasonable.  We recognize that EMF emissions will most likely be much lower based upon the ENVIRO projections provided by Public Service.  This reasonableness finding is based upon year 2015 current flows.

30. The Commission grants Public Service’s request for a clarification statement regarding the results of the monitoring program along this corridor.  The Commission clarifies that measurements taken along this corridor as a result of the ordered monitoring program shall not overturn any reasonableness finding within this docket.  This monitoring information may be considered with respect to future transmission projects on a going forward basis.

31. We also emphasize that the reasonableness findings made by the Commission are unique to this case.  The circumstances surrounding each transmission project are unique, and what is reasonable in one case may not be in another.

III. ORDER
A. The Commission Orders That:
1. Public Service Company of Colorado’s Application for Rehearing, Reargument, or Reconsideration is partially granted consistent with the discussion above.

2. Electromagnetic field emissions of 150mG measured at the edge of the right-of-way are reasonable for this project.

3. An L50 noise level of 55dB(A) measured at the edge of the right-of-way is reasonable for this project. 

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS DELIBERATIONS MEETING 
August 29, 2006.
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� On the other hand, in striking a reasonable balance between the potential health effects of EMF and “the cost and impacts” of mitigating EMF, the Commission has the discretion to consider increased noise level as an impact of EMF mitigation.


�  We do not see how PSCo would move power from a newly constructed $1 billion power plant at Comanche to the Denver metro area without this line, but nonetheless, that is the company’s position.


� The American Conference of Governmental Industrial Hygienists is a professional organization that facilitates the exchange of technical information about worker health protection.  It is not a governmental regulatory agency.


� The International Commission on Non-Ionizing Radiation Protection is an organization of 15,000 scientists from 40 nations who specialize in radiation protection.


� For example, for a future 500 kV transmission line project, higher levels of EMF and/or noise might be reasonable given the statewide benefits of the project.  On the other hand, newer technology might compel lower levels as reasonable.


� We note, however, that this is a close call, given that .6dB(A) is not a large deviation from the standard in this case, the infrequency of wet conditions, and $2.6 million is a large sum when only one homeowner near the entire corridor complained of noise.


� This is not to say that in every project the Commission may not segregate reasonableness findings for different portions of the project, if under the circumstances there is good cause to do so.


� The symbol “n-x” as used herein means an “x” value of greater than 1.


� We reiterate the meaning of the “L50” standard as follows, per the EPRI Red Book:  The audible noise level is exceeded for 50 percent of the time when a measurable amount of rain is detected.  The BPA method defines a measurable amount of rain as an intensity of about 1mm/hour.
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