Before the Public Utilities Commission of the State of Colorado

Decision No. C06-1055
Docket No. 06D-053G

C06-1055Decision No. C06-1055
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06D-053GDOCKET NO. 06D-053G
IN THE MATTER OF THE JOINT PETITION OF COMMISSION TRIAL STAFF AND PUBLIC SERVICE COMPANY OF COLORADO FOR A DECLARATORY ORDER STATING THE PROPER FORUM TO ADDRESS ISSUES AFFECTING GAS COSTS.
ORDER Granting clarification of the Commission’s Gas cost adjustment rules, and listing issues to be addressed in rulemaking

Mailed Date:  September 12, 2006

Adopted Date: July 27, 2006
TABLE OF CONTENTS

2I.
BY THE COMMISSION

A.
Introductory Statement
2
B.
Background:
2
C.
Threshold Legal Issues:
4
D.
Clarification of Scope of GCA Prudence Review Proceedings:
7
1.
“Rate Case” Analysis of the Overall Fairness of Transportation Rates, Terms, and Conditions.
7
2.
Direct Impact v. Indirect Impact of Issues on the GCA
9
3.
Within the Gas Purchase Year
9
4.
Specific Purchasing Costs and Purchasing Decisions
9
5.
Utility Compliance with GCA Tariffs, GCA Rules, and GCA Orders
9
6.
Utility Compliance with Tariffs, Rules and Orders Other than GCA Tariffs, GCA Rules, and GCA Orders
10
7.
Embedded Cost Allocation or Rate Design, or Balancing of Costs or Revenues Among Customer Classes
10
8.
Proposed Changes to Tariffs
11
9.
Public Service’s Proposed Six Statements
12
10.
Guiding Principles Established by the Commission
12
E.
Issues to be Raised in Rulemaking:
13
II.
ORDER
14
A.
The Commission Orders That:
14
B.
ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING July 27, 2006.
16


I. BY THE COMMISSION

A. Introductory Statement

1. This matter comes before the Commission for consideration of a joint petition for declaratory judgment filed by Public Service Company of Colorado (Public Service) and Commission Trial Staff (Staff) on February 7, 2006 (Joint Petition).  

2. Now being duly advised in the matter, we grant in part the relief requested in the Joint Petition by providing clarification of the scope of the prudence review process associated with the Commission’s Gas Cost Adjustment (GCA) Rules codified as 4 Code of Colorado Regulations (CCR) 723-4600 through 4609.  However, we find that a declaration that certain issues should be addressed as part of the Phase II portion of a general rate proceeding would be outside the scope of this proceeding.  This requirement is not currently in the Commission’s rules, and would require a rulemaking proceeding, which the Commission may entertain as a part of a separate docket.

B. Background:

3. Public Service and Staff filed the Joint Petition order pursuant to the Settlement in the last Public Service gas rate case, Docket No. 05S-264G.  

4. In Decision No. C06-0150 the Commission established a schedule for parties to file initial and reply briefs, believing that there were no factual disputes to be resolved.  Initial briefs were received from Public Service, Staff, Aquila, Inc. (Aquila), and Kinder Morgan, Inc. (Kinder Morgan).  Reply briefs were received from Public Service, Staff, Aquila, the Colorado Office of Consumer Counsel (OCC), and Seminole Energy, LLC (Seminole).  Public Service also requested and received permission from the Commission to file Surreply to the OCC reply brief, and filed the surreply.

5. The primary question raised in the Joint Petition is whether certain gas transportation issues should be addressed within GCA prudence review proceedings, or as a part of a general Phase II rate proceeding.  

6. As stated in the Joint Petition and in initial comments, Staff generally advocates that the Commission clarify that all issues which impact the GCA are within the scope of a GCA prudence review proceeding.  Contrary to Staff’s position, Public Service seeks a declaration limiting the scope of the GCA prudence review, and a declaration that most transportation issues should be addressed in a Phase II rate case. 

7. Initially, Aquila and Kinder Morgan raised concerns about the legality of expanding the scope of the GCA proceedings, as proposed by Staff, through a declaratory order proceeding.  Instead, these parties argue that such expansions of scope must be made through a rulemaking.  In its reply brief Aquila acknowledged that certain aspects of the GCA rules could be clarified through declaratory order.  Aquila and Seminole generally support the narrow prudence review scope advocated by Public Service.  In reply, Staff continued to advocate a wide scope, but acknowledged that its position may require a new interpretation of the existing scope of the rules.  OCC generally advocates that the Commission establish a method to address the transportation impacts on the GCA.

8. As discussed in detail below, we provide clarification of what is properly considered in a GCA prudence review, and a discussion about initiating a rulemaking proceeding to require utilities to address within Phase II rate proceedings the overall fairness of transportation impacts on the GCA.  

C. Threshold Legal Issues:

9. In this matter there is one major threshold legal issue that the parties have submitted argument on, which is whether the actions sought in the Joint Petition for Declaratory Order may be obtained in this docket, or whether the Commission must undertake a rulemaking proceeding.  Aquila and Public Service have different positions, but we believe that Public Service has the better reading of the cases.  It argues that no rulemaking is required because this docket is more akin to Avicomm, Inc. v. Colorado Public Utilities Commission, 955 P.2d 1023 (Colo. 1998) than to Home Builders Association v. Public Utilities Comm’n, 720 P.2d 552 (Colo. 1986) or Colorado Office of Consumer Counsel v. Mountain States Tel.  & Tel. Co., 816 P.2d 278 (Colo. 1991).   Aquila is correct that this case bears a striking resemblance in several ways to OCC v. Mountain States, but in the end the nature of this case is more similar to Avicomm v. COPUC.
In OCC v. Mountain States, the Commission initiated a declaratory order proceeding on its own motion to determine whether and how Mountain States services should be regulated or deregulated under the new Colorado Telecommunications Act.  Attached to the order initiating the docket in that case was a Staff-prepared list of services that would be fully 

10. regulated.  As in this matter, the Commission then asked but did not require other parties to intervene and comment.  A hearing was held before the Commissioners, and the Commission issued a final decision.  

11. The Supreme Court held in OCC v. Mountain States that the Commission engaged in inappropriate rulemaking in an adjudicatory docket.  The Court noted that the case could not have been fairly resolved “in the absence of the development of administrative standards to remedy the Act’s lack of precise definitions.  Those standards and the administrative policies compelling their adoption would necessarily inform future Commission decisions.  Thus while the decision appears in form as a classification of a single public utility’s services, it in effect necessarily establishes standards and policies applicable to telecommunications services of all public utilities.”  Id. at 285.

12. This is not a case where the Commission is interpreting statutes.  Rather, it is interpreting its own rules.  The Commission does not need to fill in the gaps in the statute.  The case was begun by Staff and Public Service as a result of a settlement, not by the Commission itself as in OCC v. Mountain States.  In this docket, the joint applicants ask the Commission to determine what the scope of a gas prudence review encompasses under the Commission’s rules.  All intervenors participated because presumably they thought it was in their best interests.  In the joint petition in this case, Staff and Public Service ask the Commission to determine rights under Commission Rule 4 CCR 723-8-6.1 (the old rule in effect when the petition was filed), which provides:

The purpose of the GPR is to present the utility’s actual purchases of gas commodity and Upstream Services during each month of the Gas Purchase Year.  The Commission shall use information provided in the GPR to make an initial 

evaluation of the prudence of the utility’s actual costs of purchasing gas commodity and Upstream Service during the Gas Purchase Year.

13. As set forth in Avicomm, “administrative agencies have a certain amount of discretion to exercise their authority through either adjudication or rulemaking.  This case falls within that area of discretion.  Absent the Providers’ filing of a declaratory action, the Commission could have instituted its own declaratory proceeding or chosen to act through rulemaking. ” Avicomm at 1030.   The Commission will act properly in proceeding to resolve the case before it.  “As is often the case in adjudications by the judicial branch, collateral effects to third parties result from adjudicatory proceedings.”  Id.  The joint petitioners seek a determination of their rights under current Commission rules.
14. It is important to note that Staff significantly changes what it seeks in its reply brief and generally acknowledges the concerns raised by Aquila in its initial brief.  “Trial Staff asserts that the Commission should expand the scope of review in a GCA prudence review proceeding on the grounds that the GCA is a derivative of a general rate case and, since its inception in 1978 the GCA has further evolved to now include additional cost items that have historically been recovered in base rates.”  

15. This is a very different position than set forth in the joint petition, which all but acknowledges that the current rules are narrower in scope than Staff originally argued, and is very different than asking what may be considered during a prudence review.  Staff is asking the Commission to expand what it may do under its current rule.  This is much more quasi-legislative in nature, and would require rulemaking because it is not asking for an interpretation of existing law, but is asking for what essentially would be a new law.  Staff should seek a change in the Commission’s rules to expand the scope of a prudence review if that is what it seeks.
D. Clarification of Scope of GCA Prudence Review Proceedings:

1. “Rate Case” Analysis of the Overall Fairness of Transportation Rates, Terms, and Conditions.
16. In its initial brief Staff asserts that all issues related to the GCA should be addressed within the GCA Prudence Review Proceeding, including issues related to “rate case” considerations of the fairness of the overall contributions transportation customers make towards the GCA supply pool.  Staff recommends that all issues be addressed within the GCA, and that the GCA Prudence Review proceeding be used as a “GCA rate case.”  OCC agrees with Staff that the overall transportation fairness issues need to be addressed, but recommends a different type of docket.

17. The OCC, Public Service, and Seminole generally advocate that the scope of GCA prudence review proceedings be defined narrowly, recommending that issues related to transportation impacts on the GCA be handled in a Phase II rate case.  Public Service requests that the Commission adopt its proposed statement of scope and five guiding principles (Six Statements).  In its initial comments Public Service provided numerous past Commission decisions and analysis in support of its argument.

18. We agree with Public Service, Aquila, and Seminole that the GCA prudence review process is not akin to a rate case, and is not a proper forum to address GCA issues related to transportation service.  The past history provided by Public Service demonstrates that raising individual terms and conditions of transportation service within GCA prudence review proceedings results in piece-meal ratemaking without considering the overall fairness of all transportation cost considerations.  In order to properly evaluate the overall fairness of transportation rates, terms, and conditions, including cost contributions to the GCA gas pool, a full “rate case” is necessary.  Staff’s proposal to expand the scope recognizes the need to address the relationship of transportation to the GCA, as does OCC’s recommendation to fully address these issues.  

19. In rate case proceedings normally filed with the Commission, the utility presents a full analysis of costs and proposed rates as a part of direct testimony.  Phase II rate case proceedings typically involve highly technical cost models that assign and allocate costs to different customer classes, which require substantial utility data.  We agree with Staff and the OCC that our rules currently do not require utilities to address the overall fairness of transportation contributions to the GCA cost pool.  In fact, this declaratory order docket stems from concerns that certain Commission decisions have excluded “rate case” issues from GCA prudence review dockets.  

20. Therefore, a rule requirement for the utility to file a “rate case” for transportation fairness considerations as a part of a direct rate case appears to be necessary in order to ensure that these issues are addressed.  Since this would be a new rule requirement, it must be addressed through a rulemaking rather than through this declaratory order docket.  The Commission will consider initiating a rulemaking to resolve this issue, as discussed below.

2. Direct Impact v. Indirect Impact of Issues on the GCA

21. Public Service points out that previous Commission rulings on the scope of the GCA prudence reviews have included issues that “directly impact” GCA costs.  We reaffirm the concept that issues that “directly impact” the overall level of GCA costs are within the scope of a prudence review case.  Though the distinction between “direct” and “indirect” can appear arbitrary, it provides a fundamental basis for determining the proper scope on a case-by-case basis.  Consistent with previous Commission decisions, we reaffirm that issues that directly impact GCA costs are within the scope of the GCA prudence review.

3. Within the Gas Purchase Year

22. In the first of its Six Statements, Public Service argues that all issues properly included within the scope of a prudence review must address costs incurred during the gas purchase year subject to review.  The GCA rules are centered around an established “gas purchase year,” and we agree that issues must address costs within the gas purchase year to be within the scope of a prudence review.

4. Specific Purchasing Costs and Purchasing Decisions

23. Assumed within Public Service’s Principle #1 is the concept that specific gas purchasing costs and purchasing decisions are within the scope. We agree.

5. Utility Compliance with GCA Tariffs, GCA Rules, and GCA Orders

24. In its proposed Principle #5, Public Service suggests that utility compliance with its GCA tariffs, the Commission’s GCA rules, and Commission orders prescribing aspects of a utility’s GCA mechanism or associated costs are properly included within the scope of a prudence review.  We agree.

6. Utility Compliance with Tariffs, Rules and Orders Other than GCA Tariffs, GCA Rules, and GCA Orders

25. In Principle #5, Public Service argues that any failure of the utility to comply with its tariffs or Commission rule or order, other than its GCA tariffs, the Commission’s GCA rules, and any Commission order prescribing aspects of a utility’s GCA mechanism or associated costs, is not properly within the scope of a prudence review.  We disagree.  If an issue “directly impacts” the overall level of GCA costs, the issue is within the scope.  Public Service’s proposed prohibition of these types of issues contradicts its proposed Principle #1, and unnecessarily narrows the scope.  We clarify that the failure of the utility to comply with its tariffs or Commission rule or order, other than its GCA tariffs, the Commission’s GCA rules, and a Commission order prescribing aspects of a utility’s GCA mechanism or associated costs, is within the scope of the GCA prudence review if it directly impacts the GCA costs within the gas purchase year.

7. Embedded Cost Allocation or Rate Design, or Balancing of Costs or Revenues Among Customer Classes

26. In Principle #3, Public Service would exclude from the scope any issues that propose to change an embedded cost allocation or rate design that was established in a previous Commission proceeding, or that otherwise reflect a balancing of costs or revenues among customer classes.  We agree that if such allocations, rates, and balancing were established in a previous rate case where the overall balance of costs and allocations was thoroughly addressed, it would not be proper to reconsider these issues in the context of the GCA prudence review, where the parties from the prior proceeding might not be present, and when not all aspects of the overall balance are at issue.  We agree that embedded cost allocations, rate designs, or revenue balancing between rate classes established in previous Commission proceedings should be applied in the GCA prudence review proceeding without re-litigating the issues.  

8. Proposed Changes to Tariffs

27. In Principle #2, Public Service would exclude all proposed tariff changes from a prudence review.  We agree that proposed changes to tariffs are outside the scope of GCA prudence review proceedings.  Through its numerous citations of Commission interpretations of the scope of GCA prudence review proceedings, Public Service has demonstrated that in many instances Staff proposed changes to transportation tariffs.  These transportation tariff issues are often raised after the initial GCA prudence review case is established and noticed.  The standard notice language indicates that transportation terms could be impacted, but we should not expect transportation customers to intervene in every GCA proceeding just in case an issue arises, particularly when the GCA is primarily for sales customer use.  These tariff changes should instead be considered as a part of a Phase II rate proceeding where transportation balancing issues are addressed, as discussed in the “rulemaking” section below.  Alternately, if a GCA action of a utility causes unfairness to other parties, Parties can file a complaint case to address issues in the interim.  

28. Further, the GCA prudence review process is, by its very nature, a retrospective evaluation.  Tariff changes are prospective.  Prospective tariff changes cannot be considered in a reasonable manner within the retrospective GCA prudence review proceeding.  We clarify that the scope of the GCA prudence review proceeding is limited to retrospective issues, and does not include tariff changes.

9. Public Service’s Proposed Six Statements

29. Public Service proposes that the Commission adopt its Six Statements, including its basic scope statement and five guiding principles.  As discussed above, we have numerous concerns with these overlapping and sometimes contradictory statements.  The Six Statements appear to unnecessarily narrow the scope of GCA prudence reviews.  

30. As an example of the narrow scope of Public Service's Six Statements, Public Service proposes a scope statement that limits issues only to those that directly impact “actual gas commodity costs and upstream pipeline service costs.”  These terms are defined within the GCA rules and would essentially limit issues only to gas purchasing decisions, though Public Service acknowledges in its Principle #1 that the review may include utility decisions that directly impact the overall level of GCA costs.  Public Service states that it captured Principle #1 from previous Commission interpretations of GCA prudence review scope limitations.  This subtle restriction in Public Service’s proposed scope could greatly limit the scope if interpreted narrowly.  

31. Further, Public Service’s Principle #5 appears to eliminate any issue outside of strict GCA tariffs, rules, and decisions, regardless of whether the issue directly impacts the overall level of GCA costs.  Again this appears to contradict its Principle #1.  In this same regard Principles #1 and #4 appear to be contradictory. 

10. Guiding Principles Established by the Commission

32. We adopt the following principles outlining the Scope of a GCA Prudence review: 

Any issue that directly impacts the overall level of GCA costs incurred during the gas purchase year subject to review is within the scope of a GCA prudence review.
Specific purchasing costs and purchasing decisions associated with gas commodity and upstream pipeline services are within the scope.  

Utility compliance with its GCA tariffs, the Commission’s GCA rules, and Commission orders prescribing aspects of a utility’s GCA mechanism or associated costs are within the scope. 

Utility compliance with its tariffs, rules, and Commission decisions, other than GCA tariffs, the Commission’s GCA rules, and a Commission order prescribing aspects of a utility’s GCA mechanism or associated costs, may be within the scope if the issue directly impacts the overall level of GCA costs incurred during the gas purchase year subject to review. 

An issue that proposes to change an embedded cost allocation or rate design that was established in a previous Commission proceeding, or that otherwise reflect a balancing of costs or revenues among customer classes, is not within the scope. 

Prospective issues, including proposed changes to tariffs, are not within the scope. 

E. Issues to be Raised in Rulemaking: 

33. As discussed above, we agree with Staff and OCC that the overall balance of costs related to transportation contributions to the GCA supply pool could be addressed through rulemaking.  A new rule requiring utilities to initiate a review of the overall fairness of transportation contributions to the GCA supply pool could be a part of GCA prudence review proceedings, or it could be a part of Phase II rate proceedings.

34. The numerous issues addressed in previous proceedings as presented by Public Service demonstrate that a full “rate case” filing to address these issues would require significant effort by all parties.  Therefore, we are concerned that a requirement for utilities to file a full analysis as a part of the annual GCA prudence review process could be quite burdensome.  Further, it is problematic for the utility and transportation customers to operate under terms and conditions that are continually changing.  Consistent with traditional rate case implementation, it makes sense to review all rates, terms, and conditions at one point in time, and then use them for a period of time in order to obtain actual operating history under the new rates, terms, and conditions.  

35. Through a separate docket we will initiate a rulemaking to consider whether the Commission should require utilities to include a full analysis of all transportation rates, terms, and conditions – including an analysis of the fairness of transportation contributions to the GCA cost pool – as a part of all Phase II rate case filings.  This should include a full modeling and allocation of appropriate GCA gas costs, and all issues associated with the overall balancing of transportation costs and contributions to the GCA gas pool.

II. ORDER

A. The Commission Orders That:

1. The joint petition for declaratory judgment filed by Public Service Company of Colorado and Commission Trial Staff on February 7, 2006 is granted in part, consistent with the above discussion.
2. We adopt the following principles outlining the scope of a Gas Cost Adjustment (GCA) Prudence review: 

Any issue that directly impacts the overall level of GCA costs incurred during the gas purchase year subject to review is within the scope of a GCA prudence review.

Specific purchasing costs and purchasing decisions associated with gas commodity and upstream pipeline services are within the scope.  

Utility compliance with its GCA tariffs, the Commission’s GCA rules, and Commission order prescribing aspects of a utility’s GCA mechanism or associated costs are within the scope. 

Utility compliance with its tariffs, rules, and Commission decisions, other than GCA tariffs, the Commission’s GCA rules, and a Commission order prescribing aspects of a utility’s GCA mechanism or associated costs, may be within the scope if the issue directly impacts the overall level of GCA costs incurred during the gas purchase year subject to review. 

An issue that proposes to change an embedded cost allocation or rate design that was established in a previous Commission proceeding, or that otherwise reflect a balancing of costs or revenues among customer classes, is not within the scope. 

Prospective issues, including proposed changes to tariffs, are not within the scope. 

3. The Commission will initiate a rulemaking to adopt rules requiring utilities to include certain transportation balancing issues within its Phase II rate case, consistent with the above discussion.

4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING
July 27, 2006.
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	� Under the new version of rules currently in effect, the scope of the prudence review process is not specifically set forth and is generally outlined as follows:





Rule 4600	Overview and Purpose. ��The purpose of the gas purchase report is to present the utility’s actual purchases of gas commodity and upstream services during each month of the gas purchase year…  ��Rule 4607	Gas Purchase Reports and Prudence Reviews


(b) Prudence review process.  Based on the initial evaluation of the GPR, the Commission may initiate a prudence review hearing…
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