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I. BY THE COMMISSION

A. Statement

1. The Town of Avon (Avon) filed the captioned application with the Colorado Public Utilities Commission (Commission) on March 18, 2005.  It seeks Commission approval for the construction of two new public at-grade highway railroad crossings at railroad mileposts 308.24 and 308.31 (Crossings) in Avon.

2. Timely interventions were filed in this matter by the Union Pacific Railroad Company (UP) and the Staff of the Commission (Staff).

3. On September 27 and 28, 2005, the Administrative Law Judge (ALJ) assigned to this case conducted public and evidentiary hearings in Avon.  

4. On November 22, 2005, the ALJ issued a decision recommending that the application be conditionally granted.  See Decision No. R05-1386.  On April 4, 2006, we denied exceptions to this recommended decision filed by UP and Staff.  See Decision No. C06-0309.

5. On April 21, 2006, UP filed an Application for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C06-0309.  

6. On May 22, 2006, we granted UP’s RRR, in part.  See Decision No. C06-0591.  That decision directed that this case be remanded to the ALJ for the purpose of taking additional evidence, on an expedited basis, relating to safety issues at the Crossings that might result from potential new train activity by UP on the TPL.

7. The ALJ held a pre-hearing conference in this remanded proceeding on May 30, 2006.  See Decision No. R06-0617-I.  All parties appeared through their respective counsel.  Procedures and a proposed procedural schedule were discussed and the matter was scheduled for hearing on July 24 and 25, 2006.  See Decision No. R06-0636-I.

8. The parties filed direct and answer testimony and exhibits in accordance with the procedural schedule established by the ALJ.  On July 20, 2006, Avon was granted permission to submit cross-answer testimony in response to certain portions of the answer testimony submitted by Staff.  See Decision No. R06-0845-I.

9. On July 24, 2006, the ALJ called the matter for hearing at the assigned time and place.  All parties appeared through their respective legal counsel. During the course of the hearing testimony was presented by the following witnesses:  Ms. Susan K. Grabler, a representative of UP responsible for public and private roadway projects; Mr. Louis E. Lipp, a traffic engineering consultant; Mr. Larry Abrams, UP’s Manager of Signal Projects; Mr. Joseph Whalen, UP’s General Superintendent of the Denver Service Unit; Ms. Cheryl A. Schow, UP’s Regional Manager of Industrial Development;
 Mr. Tambi Katieb, Director of Community Development for Avon; Mr. Brian Kozak, Avon’s Police Chief; and Ms. Pamela M. Fischhaber, a Professional Engineer employed by the Staff.  Exhibit Nos. 43R through 54R, 57R, and 58R were marked, offered, and admitted into evidence.
  Exhibit No. 55R was withdrawn and administrative notice was taken of Exhibit No. 56R.

10. The hearing concluded on July 24, 2006.  Pursuant to the directives set forth in Decision No. R06-0636-I, the parties submitted oral closing arguments at the conclusion of the hearing in lieu of written post-hearing statements of position.  The evidentiary record was then closed.

11. On July 26, 2006, UP filed a motion seeking to clarify a portion of the record developed at the July 24, 2006, remand hearing.  That motion was denied on August 1, 2006.  See Decision No. R06-0899-I.

12. Pursuant to the provisions of § 40-6-109(6), C.R.S., we find that due and timely execution of our functions requires that the issuance of a recommended decision by the ALJ in connection with this remanded proceeding be omitted and that we render an initial decision.

B. Findings of Fact
13. To the extent necessary, the findings of fact set forth in Decision Nos. R05-1386 and C06-0309 are incorporated into this initial decision as if fully set forth herein.

14. As indicated above, we granted UP’s RRR, in part, as a result of its representation that it planned to partially reactivate the Minturn Line for the purpose of moving various types of rail equipment through Avon to Minturn for storage.  Since this representation was based on new facts that were not part of the original record, we remanded the matter to the ALJ for further findings concerning the potential effect these movements would have on the safety of the Crossings.  As indicated in Decision No. C06-0591, our inquiry is limited to that issue.

The evidence indicates that UP plans to open the Minturn Line on a limited basis in order to move approximately 200 coal cars currently located west of Grand Junction, Colorado, to its Minturn facility for storage, and to then move such cars in and out of Minturn as 

15. needed in response to service requests.
  Although UP does have the ability to store rail cars on various siding tracks located on its rail system,
 it prefers to minimize such storage since it prevents trains from using siding tracks to pass one another.  UP is unable to predict the amount of train traffic over the Minturn Line that might result from such movements.  It estimates, however, that this may result in a train passing through Avon approximately once a week.  See Exhibit No. 52R.

16. Although the Minturn Line is a mainline track, UP plans to operate it as a branch line with a maximum train speed of 25 miles per hour.  UP anticipates operating only one train on the Minturn Line at a time.  As a result, it does not anticipate using the siding in Avon to accommodate passing trains or for the storage of rail cars.

17. UP also wants to have the Minturn Line open for potential use in serving customers who may wish to locate on this line.  See Exhibit No. 43R.  However, it provided no evidence indicating that any customer had current plans to do so or the volume of train traffic that might result from any such activity.  It acknowledged that it was unable to provide any estimates or projections regarding this type of activity and that the potential for such traffic would depend on market demand.  See Exhibit No. 52R.

18. UP plans to commence the above-described operations once it receives Federal Railroad Administration (FRA) approval to operate the Minturn Line under signal discontinuance conditions.  UP filed an application with the FRA requesting signal discontinuance approval on June 16, 2006.  See Exhibit No. LA-1 to Exhibit No. 47R.
  The FRA has not yet issued a decision, but UP anticipates that it will do so within six months to two years.

19. Prior to initiating operations on the Minturn Line it will also be necessary for UP to refurbish and reactivate all highway grade crossing warning signals.  This involves replacing the batteries that were removed from the active signals when the TPL was deactivated, repairing or replacing any damaged, obsolete, or non-operational equipment, securing power for the operation of active signals, and installing new crossbuck or other signs.  See Exhibit No. SKG-2 to Exhibit No. 44R.  UP also plans to reactivate several rockslide fences and install other appropriate equipment designed to ensure safe operations.  It also plans to ballast a section of track near Avon this summer.

20. A study conducted by UP at two at grade crossings over the TPL at Miller Ranch Road and West Beaver Creek Boulevard suggests that vehicular traffic, pedestrians, and cyclists often disregard the stop signs located at those crossings.  See Exhibit No. 45R.  A similar study conducted by Avon disputes this conclusion.  See Exhibit No. 57.
  Staff contends that the UP study evidences Avon’s failure to actively enforce traffic laws at the West Beaver Creek Boulevard crossing.
  Avon disputes this contention.  See Exhibit No. 58.  Staff’s witness, Ms. Fischhaber, testified that the level of compliance/non-compliance with traffic signs at these crossings by vehicles and/or pedestrians was not materially different from other similar crossings throughout the state.  One of UP’s witnesses, Mr. Lipp, confirmed that position with regard to pedestrian traffic.  See Exhibit No. 46R.

21. Staff calculated exposure factors and vehicle/train hazard ratings for the Crossings.
  In doing so, it used the vehicular traffic estimates provided at the hearings conducted in this case in September 2005, various combinations of crossing protection devices, and a variety of numbers of trains per week and per day.  See Exhibit No. PMF-10 to Exhibit No. 54R.
  

22. For any day when a single train operates over the Minturn Line, the exposure factor for the West Crossing is 3,000, and 280 for the East Crossing.  For any day when no trains operate over the Minturn Line, the exposure factor at both Crossings is zero.

23. In Staff’s opinion, a hazard rating of 1.0 or less suggests that signalization at a crossing is appropriate.  Staff calculated a hazard rating of .10 for the West Crossing based on UP’s estimate of one train per week, an estimated 3,000 vehicles per day traversing the West Crossing,
 and the protective devices (i.e., crossbuck signs, stop signs, and related pavement markings) we previously approved.  See Decision No. R05-1386, Paragraph 64, and Decision No. C06-0309, Paragraphs 16 and 24.  This hazard rating suggests that one vehicle/train accident will occur at the West Crossing every 50 years.

24. Staff calculated a hazard rating of .05 for the East Crossing based on UP’s estimate of 1 train per week, an estimated 280 vehicles per day traversing the East Crossing,
 and the protective devices we previously approved.  See Decision No. R05-1386, Paragraph 64 and Decision No. C06-0309, Paragraphs 16 and 24.  This hazard rating suggests that one vehicle/train accident will occur at the East Crossing every 100 years.  Ms. Fischhaber testified that these hazard ratings indicate that the protective devices we previously approved for the Crossings are appropriate.

25. Based on Staff’s review of railroad crossing accident data maintained by the FRA, 17 at-grade crossing accidents involving pedestrians occurred over the last 30 years (between 1975 and 2005) in Colorado.  This constitutes approximately 0.07 percent of all at-grade crossing accidents during this period.  Approximately 65 percent of such pedestrian accidents (11 out of 17) resulted in fatalities.  Four of the fatal accidents occurred at crossings with passive warning devices and seven at crossings with active warning devices.  A study conducted by the Illinois Commerce Commission suggests that approximately two-thirds of all pedestrian/train accidents result from pedestrians disregarding railroad crossing warning devices and that the majority of such accidents involve suicides or trespassers.  See Exhibit No. PMF-12 of Exhibit No. 54R. 

C. Applicable Law
26. A comprehensive analysis of the legal standards applicable to railroad crossing applications of the type involved here is set forth in Paragraphs 44 through 51 of Decision No. R05-1386.  We adopted that analysis in Decision No. C06-0309 and it will not be repeated here.  To the extent necessary, however, it is incorporated herein for all pertinent purposes.  Our paramount concern is that railroad crossings be constructed so that accidents may be prevented and the safety of the public promoted.  That concern prompted us to remand this matter for further findings when we were advised by UP that its plan to reopen the Minturn Line could produce conditions that might render the Crossings unsafe.

27. UP bears the burden of proof in this remand proceeding since, through its RRR, it is the proponent of an order reversing or modifying our prior decision adopting the ALJ’s recommended decision to conditionally grant this application.  See § 24-4-105(7), C.R.S., and 4 Code of Colorado Regulations (CCR) 723-1-1500.  It must establish, therefore, that the reopening of the Minturn Line it contemplates will compromise the safety of the Crossings thereby justifying either a reversal of our prior decision to approve them or a modification of that decision by, for example, requiring that the Crossing be constructed in a different manner to address new safety concerns.

D. Discussion
28. The evidence presented in this remand proceeding fails to convince us that our prior decision to approve this application should be reversed or modified in any way.  We first observe that the reopening of the Minturn Line contemplated by UP appears to be rather uncertain.  None of the direct testimony submitted by UP’s witnesses provide any firm estimate of the volume of train traffic that might be generated by its plan to move coal cars in and out of its Minturn storage facility.  Mr. Whalen’s estimate of one train per week came only in response to a discovery request submitted by Staff.  That response was careful to point out that “Union Pacific cannot make future estimates of traffic on the line through Avon as it is not possible to forecast future conditions” and that “Customers and marketing will both influence how frequently cars are moved for storage.”  See Exhibit No. 52R.

29. UP’s inability to provide more certainty and detail concerning the level of train traffic that might be generated by a reopening of the Minturn Line leads us to question whether future conditions will, in fact, warrant such a reopening.  We do not think it prudent to reverse or modify our prior decision approving the Crossings on the basis of such uncertainty regarding whether the Minturn Line will, in fact, be reopened and, if it is, the level of train traffic that will result from such a reopening.

30. In addition, reopening the Minturn Line is conditioned on the FRA’s approval of UP’s application to operate under signal discontinuance conditions.  While UP considers FRA approval to be a mere formality, there is no certainty this will occur.  Again, we question whether it is prudent to reverse or modify our prior decision approving the Crossings on the basis of such an assumption.

31. Even if the Minturn Line is reopened, the evidence indicates that UP’s operations will be of a limited nature.  UP’s best estimate is that only one train per week will pass through Avon, at a speed no greater than 25 miles per hour.  Although UP hopes that additional activity will be generated on the Minturn Line as a result of customers who might locate there, it was unable to provide any reliable evidence that this might occur or the level of increased train activity that might result.

32. In this regard, Mr. Whalen states that train movements that might be generated by commercial businesses locating on the line “…may or may not go through the town of Avon, depending on where the customer chooses to locate.”  He also states that:  “This business is market driven and there is no way to predict the amount of traffic at this time.”  See Exhibit No. 52R.  The evidence submitted on this point (i.e., train traffic in excess of one train per week) was, therefore, entirely speculative and cannot provide a sufficient factual basis for justifying an increase in the level of protection at the Crossings above what we previously ordered.

33. The train/vehicle hazard analysis for the Crossings performed by Staff supports this conclusion.  As indicated above, that analysis indicates that the crossing warning devices we previously approved are appropriate when calculated on the basis of the only estimate provided by UP of the volume of train traffic that may be generated by its limited opening of the Minturn Line, i.e., one train per week.
  These hazard ratings indicate that we might anticipate one vehicle/train accident every 50 years at the East Crossing and one vehicle/train accident every 100 years at the West Crossing.  We find this level of risk to be acceptable, especially in light of the public benefits to be provided by the Crossings.  See Decision No. R05-1386, Paragraphs 53 through 55.

34. Nor are we convinced that the pedestrian safety analysis performed by Staff warrants a reversal or modification of our prior decision.  That analysis failed to detail the volume or speed of train traffic traversing the crossings where train/pedestrian accidents had occurred.  It is reasonable to assume that the involved crossings traversed active rail lines that produced larger volumes of faster train traffic than is estimated by UP for the Minturn Line.  Even so, the incidence of such accidents was low:  only 0.70 percent of all reported accidents.
  Although apparently unquantifiable, we anticipate that train/pedestrian accidents at the Crossings will be significantly less than that given the limited nature of the operations to be conducted, i.e., 1 train per week at a speed less than 25 miles per hour.  Again, we find this level of risk acceptable in light of the public benefits to be afforded by the Crossings. 

35. We also believe that Staff’s reliance on 4 CCR 723-7-7211(g) in support of its recommendation that the East Crossing be limited to a pedestrian crossing and be grade separated is misplaced.  While that rule provides that sidewalks and/or bike path crossings of mainline tracks should be grade separated, we believe that this rule contemplates that the involved mainline tracks will be actively operated as such, i.e., with reasonably regular train traffic traveling at relatively high speeds.  Here, the TPL, while classified as a mainline track, is inactive.  If UP reactivates the Minturn Line, it will operate it as a branch or spur line subject to the limitations previously discussed.  As indicated above, we find that the risk of pedestrian/train accidents is minimal in light of the limited nature of UP’s intended operations.  Under these circumstances, we do not believe that 4 CCR 723-7-7211(g) requires pedestrian/bike path grade separations at the Crossings.

36. While we do not condone noncompliance with this state’s traffic laws, we do not believe that the present failure of motorists or pedestrians to regularly observe the stop signs at the Miller Ranch Road or West Beaver Creek Boulevard crossings suggests that Avon will disregard its duty to actively promote the safety of the Crossings.  We see the current failure of the public to observe traffic control devices at these crossing to be a function of the prolonged inactivity of the TPL.  Stop signs at railroad crossings are obviously designed to warn motorists and pedestrians of the potential danger posed by trains that might pass over the crossings.  Their effectiveness is questionable where, as here, no trains have traveled over the rail line served by the involved crossings for the past ten years.  See Exhibit No. 56R, page 45.  In the event the Minturn Line is reactivated in the limited manner proposed by UP, the public will have to be reminded of the importance of observing traffic control devices at the various involved crossing.  We trust that Avon will further this process by, among other things, taking all necessary measures to actively and regularly enforce traffic control devices at the Crossings and all other railroad crossings subject to its jurisdiction. 

37. We once again remind the parties that we retain jurisdiction over the adequacy of safety at the Crossings.  We may modify the design and operation of the Crossings or take other measures at a later date if we determine that changed circumstances, such as a more complete reactivation of the TPL, warrants such modifications.  Depending on the circumstances, these measures could include the requirement that one or both of the Crossings be completely closed to all vehicular and pedestrian traffic.  This is a possible outcome and a risk that has been recognized and assumed by Avon.

E. Conclusions
38. UP has failed to bear its burden of proving that the reopening of the Minturn Line it contemplates will compromise the safety of the Crossings thereby justifying either a reversal or modification of Decision No. C06-0309.

II. ORDER

A. The Commission Orders That:

1. Union Pacific Railroad Company’s Application for Rehearing, Reargument, or Reconsideration of Decision No. C06-0309 is denied.

2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Mailed Date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 23, 2006.
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� The Crossings are located on a portion of the UP’s rail system commonly referred to as the Tennessee Pass Line (TPL).  The TPL is a mainline track extending from Pueblo to Dotsero, Colorado, over Tennessee Pass, a distance of approximately 170 miles.  Active operations over the TPL were discontinued in 1997.  The crossing located at railroad milepost 308.24 will be referred to herein as the East Crossing and the crossing located at railroad milepost 308.31 will be referred to herein as the West Crossing.


� UP’s RRR indicated that after the September 2005 hearings it developed plans to use that portion of the TPL between Gypsum and Minturn, Colorado (hereinafter the Minturn Line) to move up to 500 box cars, coal cars, and miscellaneous other rail equipment to Minturn for storage.  See Exhibit No. 50R.  These movements would, therefore, pass through Avon and traverse the Crossings.


� Ms. Schow did not appear at the hearing.  Her pre-filed direct testimony, Exhibit No. 43R, was admitted into evidence pursuant to a stipulation between the parties.


� Some of the exhibits containing the witnesses’ pre-filed testimony also contain sub-exhibits.  For example, Ms. Grabler’s direct testimony, Exhibit No. 44R, contains two sub-exhibits labeled Exhibit Nos. SKG-1 and SKG-2.


� This is somewhat different from the representation made by UP in it’s RRR wherein it stated that it intended to move up to 500 box cars, coal cars, and miscellaneous other equipment to its Minturn yard.  See Exhibit No. 50R.  UP’s Minturn yard is capable of storing up to 500 rail cars, depending on car size.


� UP currently has approximately 3,696 rail cars stored in its Denver Service Area.  See Exhibit No. 53R.  


� In this regard, Avon recently passed an ordinance that makes storing or parking railroad cars on the Avon siding track in excess of 48 hours a public nuisance.  See Exhibit No. JMW-A to Exhibit No. 49R.


� The FRA application seeks authority to discontinue UP’s traffic control system with wayside signals on the Minturn Line.  Wayside signals provide for the safe movement of trains when there are multiple trains operating at the same time in the same area.  They do not provide information relating to the movement of people or vehicles across the track at crossings or in non-approved locations.  UP contends in its FRA application that a signal system will not be required on the Minturn Line as a result of the limited nature of the operations it plans to conduct.


� Stop signs were installed at the Miller Ranch Road crossing in August 2005.  Therefore, it operated from January 2004 until August 2005 without such signage.  Stop signs were installed at the West Beaver Creek Boulevard crossing in late 1997.  Therefore, the stop signs at both crossings were installed after UP discontinued operations on the TPL.


� Since 2004 Avon has issued nine citations based on motorists’ failure to stop at the West Beaver Creek Boulevard crossing.  The Miller Ranch Road crossing is not located in Avon and, as a result, it does not have enforcement jurisdiction in connection with that crossing.


� Exposure factor is defined as the average daily traffic volume traversing a crossing multiplied by the average daily number of train movements.  See 4 Code of Colorado Regulations 723-7-7201(d).  The methodology for calculating train/vehicle hazard ratings is set forth in Exhibit No. 54R and Exhibit No. PMF-9, attached thereto.  The purpose of the hazard rating is to predict the probable number of accidents between vehicles and trains at a crossing that might occur over a five-year period.  There is no comparable hazard rating that calculates the probability of train/pedestrian accidents at crossings.


� The hazard ratings calculated by Staff were based on train volumes ranging from 1 per week up to 12 per day.  However, Ms. Fischhaber acknowledged that the only estimate provided by UP for train volumes over the Minturn Line was one per week and that no estimates of any greater level of train traffic were provided by any other party.


� See Decision No. R05-1386, Paragraph 35.


� See Decision No. R05-1386, Paragraph 35.


� We do not find the train/vehicle hazard analysis performed by Staff for train volumes in excess of one per week to be particularly useful since, as previously indicated, there was no credible evidence presented that train traffic volumes on the Minturn Line would exceed that level.  For example, Staff’s use of 12 trains per day in calculating a train/vehicle hazard rating was based on train traffic volumes that existed approximately 10 years ago when the TPL was still active.  None of the evidence suggested that UP intended to reactive the Minturn Line to that extent. 


� Interestingly, almost twice as many fatal accidents (7) occurred at crossings that were protected by active warning devices as at crossings equipped with passive warning devices (4).  While we do not minimize the seriousness of this type of accident, this suggests that the type of warning device at a crossing may have limited effect in preventing them.
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