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I. BY THE COMMISSION

A. History

1. This matter comes before the Commission for consideration of a motion to withdraw application, motion to vacate hearings, and motion for clarification filed by Public Service Company of Colorado (Public Service or Company) on June 2, 2006 and amended at hearing on June 6, 2006.  

2. On December 28, 2005, Public Service filed an application seeking to amend its approved 2003 Least-Cost Resource Plan to change the resource acquisition period from the ten-year period (2003 through 2013) to a nine year resource acquisition period (2003 through 2012).  Public Service asserted that, if the Company were forced to fill the 2013 resource need from the pool of bids offered in response to the 2005 All-Source RFP, most likely a baseload coal facility would be selected.  Public Service contends that it is very reluctant to contract for such a facility at this time.

3. The Staff of the Commission (Staff); Colorado Office of Consumer Counsel; Holy Cross Energy; Trans-Elect, Inc. (Trans-Elect); Colorado Independent Energy Association (CIEA); City of Boulder; Western Resources Advocates; Climax Molybdenum Company and CF&I Steel LP; LS Power Associates, LP; AES Corporation (AES); and Environment Colorado timely filed notices of intervention.

4. The Commission scheduled hearings on the application beginning on June 5, 2006.

5. As summarized in its pre-filed direct testimony, Public Service applied to the Commission to shorten the approved resource acquisition period by one year because the Company believed that if required to negotiate contracts from bids received for 2013 in response to the Company’s 2005 All-Source RFP, the Company would be forced to acquire uneconomic resources, excess resources, and to incur an unacceptable level of imputed debt that would adversely affect the Company’s credit ratings.  Public Service’s analysis stated that shortening the acquisition period from ten to nine years, although effectively canceling all bids for resources in 2013, would realize significant savings for customers ($50 million using a 2005 net present value basis).
6. Opponents contested the Company’s updated load forecast, natural gas price forecast, demand side management potential, the likelihood of increased TOT 3 transmission capability, and the Company’s estimate of savings that would be achieved by deferring a coal plant from 2013 to 2014. In addition, opponents of the Application argued that the Company’s position breaches the Comprehensive Settlement Agreement in Docket Nos. 04A-214E, 04A-215E, and 04A-216E, and that changing the agreed upon resource acquisition period after the bids have been submitted will irreparably chill bidder participation in the Company’s future solicitations.  Opponents to the Company’s Application also argued that the public interest would best be served by the Company completing its evaluation for the 2013 bids, claiming that at least the coal bids are cost effective.
7. In rebuttal testimony, Public Service acknowledged that its original savings estimates were vastly overstated, and that projected savings would be six million dollars.  Public Service then filed a motion to withdraw its application on June 2, 2006, and formally amended this motion on June 6, 2006, during hearings.
B. Discussion

8. Public Service’s amended motion and the history of this docket are troubling to the Commission.  We have emphasized that the competitive bidding process is the best way to ensure that ratepayers are charged amounts that are reasonable, and this docket calls into question Public Service’s commitment to the least cost planning (LCP) process.  Public Service concluded in December, as indicated in their December public report on the LCP process, before this docket was even filed let alone decided, that they were not going to consider bids for 2013.  Public Service’s motion states, and the parties agree, that there has been a six to seven-month delay in the LCP process because Public Service unilaterally halted consideration of 2013 bids before this docket had been filed.  Now, as discussed by the parties during hearings, there is no margin for error if new resources are to be built in time to provide electricity for the 2013 peak season.  While Public Service does have some discretion as to the handling of bids, stopping the process does not seem reasonable given the Commission’s rules, the effort spent by bidders, and the public’s interest in obtaining reasonably priced electricity in a timely fashion.  Public Service’s decision may be a violation of Commission rules and orders.

9. While significant ratepayer savings were projected to result from a shortening of the resource acquisition period, it must be noted that self-interest also motivated Public Service to file its application.  According to its testimony, Public Service would have benefited greatly through cancellation of the 2013 bids.  It would not earn a rate of return on acquired resources, but would earn a rate of return on its own plant; the imputed debt issue it has raised in several dockets would not be an issue for 2013 resources.

10. To the Company’s credit, when it realized that its projected savings would not materialize, it acknowledged its errors, and withdrew its application.  However, this docket has not been without its costs.
  Because of the delay caused by Public Service, there is no margin for error if 2013 baseload resources are to be built in time to meet the forecast need.  If completion of new construction is after the 2013 peak, the delay may mean that Public Service will need to acquire power elsewhere, at a price that could be more expensive.

11. Public Service’s motion for clarification was problematic in its original form because it was difficult for parties (and the Commission) to understand exactly what the company was seeking.  After discussion with the parties, Public Service amended its motion during hearings to ask the Commission to order the following with respect to evaluation of the 2013 resource bids:

· Public Service shall use the March 2006 energy sales forecast that was admitted into evidence as Exhibit 38.

· Public Service shall use its April 2006 peak demand forecast that was admitted into evidence as Exhibit 39.

· Public Service shall use the May 2006 natural gas price forecast that was admitted into evidence as Exhibit 16.

· Public Service shall use the coal price forecast it has used thus far in the 2005 All-Source RFP bid evaluation provisions.

· Public Service shall take into account the capacity and energy provided under the PacifiCorp power exchange agreement with Public Service that has been submitted to the Commission for approval in Docket No. 06A-015E, if it is approved.  If it is not approved, Public Service will continue to purchase power under the 1992 long-term power sales agreement with PacifiCorp.

· Public Service shall begin its delayed evaluation of 2013 bids as soon as possible, including due diligence and contract negotiations.  Public Service commits to having these processes completed by December 15, 2006 for 2013 resources that require new construction.  This deadline does not apply to bids that are in the nature of contract extensions for existing resources.

· As appropriate, Public Service shall complete senior management review of 2013 bids by January 15, 2007.

· Public Service commits that, during evaluation of 2013 bids, it will notify those candidates who are not being seriously considered as soon as possible.

· Public Service asks the Commission to approve any contract for a 2013 resource, if asked to do so, within 90 days after filing the application, so that final action would be taken by the Commission no later than April 16, 2007.

· Public Service reserves its right to reject all uneconomic bids or bids that are otherwise unfeasible.

· Public Service and the other parties reserve their rights to bring any matter before the Commission as they see fit regarding the 2005 RFP.

12. The parties have agreed that Public Service’s motion for clarification would contain all the elements listed above.  We agree that those should be added to the framework used to evaluate 2013 bids.  We will endeavor to provide any contract evaluations within 90 days, or by April 16, 2007.

13. In light of the delay caused by Public Service, we require Public Service to file reports on the progress of evaluation of 2013 bids as follows: Public Service shall file a status report within one week of the December 15, 2006, and January 15, 2007, deadlines above, setting forth whether it has met its obligations or not.
14. As part of the January 15, 2007, report, Public Service should indicate whether it intends to ask the Commission to approve any contract for a 2013 resource, as well as anticipate the date such a filing would be made with the Commission.
15. Similarly, we encourage Staff to monitor the progress of the bid evaluation process, using its audit authority as necessary.

16. Public Service is prohibited from intentionally stopping or delaying in any way the progress of its evaluations of bids submitted in response to its 2005 Request for Proposal.  In addition, the Commission’s decision in this docket shall have no precedential value for any other LCP docket in any way.
C. Conclusion

17. Public Service displayed quite a bit of hubris in unilaterally declaring that it would not consider bids for 2013 resources before the Commission ruled on the application in this docket.  This decision was not Public Service’s to make, and the delay caused by Public Service’s decision may have irreparably harmed the process by which resources are selected for 2013.  We hope that the parties to this docket are able to work together to obtain, by whatever means chosen, resources to meet Public Service’s 2013 peak.  Greater diligence could have avoided this docket altogether, and we trust that Public Service remains committed to the Commission’s LCP process.  We grant Public Service’s amended motion to withdraw its application and for clarification as discussed above.  Withdrawal of the application renders all pending motions moot, including Trans-Elect’s motion to withdraw, and AES and CIEA’s motion for partial summary judgment.  We also vacate the remaining hearings.
II. ORDER

A. The Commission Orders That:

1. Public Service Company of Colorado’s (Public Service) motion to withdraw its application is granted.

2. Public Service’s amended motion for clarification is granted as discussed above.

3. Public Service shall submit status reports within one week of the December 15, 2006 and January 15, 2007 deadlines as discussed above.

4. All pending motions are denied as moot.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
June 7, 2006.
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� Notable costs include all parties’ attorneys’ fees and resource expenditures.  It is a testament to the parties’ reasonableness in agreeing to the Company’s amended motion without requesting attorney’s fees.
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