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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument, or Reconsideration (RRR) to Decision No. C06-0459 filed by Staff of the Colorado Public Utilities Commission (Staff) on May 15, 2006.

2. On June 23, 2005, Staff and Aquila, Inc. (Aquila) filed with the Commission a Settlement Agreement
 (Settlement) and Motion for Approval of Settlement Agreement, to resolve all issues pending in this Gas Cost Adjustment (GCA) prudence review docket.  The Administrative Law Judge (ALJ) assigned to this matter held a hearing on the Settlement, and issued Recommended Decision No. R05-1011 (Recommended Decision), which recommended approving the Settlement with modifications. 

3. On September 14, 2005, Staff filed exceptions to the Recommended Decision.  Among other concerns, Staff took exception to the requirement that the Settlement tariff pages be filed on 30 days’ notice, rather than as a one day notice “compliance filing” as specified in the Settlement.  On September 23, 2005, Aquila filed a response to Staff’s exceptions which supported Staff’s exceptions.  In Decision No. C06-0459 the Commission denied Staff’s exceptions, and maintained the requirement for the Settlement tariffs to be filed on 30 days’ notice.  The Commission found that this notice period allows time for interested persons to investigate the proposed tariff changes, and allows for the Commission to suspend the tariffs and set them for hearing if necessary.

4. In its Application for RRR, Staff does not contest the Commission’s ruling that additional tariff notice be provided, but now suggests an alternate proposal to implement the additional notice. 

5. Now being duly advised in this matter, we deny Staff’s RRR.

B. Discussion
6. Staff continues to express concern regarding the 30 days’ notice for the Settlement tariffs.  Staff states that, by implementing the Settlement tariffs on 30 days’ notice, the Commission’s approval of the Settlement is “worthless and illusory” because the tariffs implementing the Settlement provisions are subject to suspension, which presumably entails another look at whether the provisions are just and reasonable. 

7. We disagree that Commission approval of the Settlement is rendered meaningless by the 30-day tariff notice requirement.  The Recommended Decision approved the Settlement, subject to certain conditions.  The primary condition imposed by the ALJ is the opportunity for transportation customers to raise concerns about the new transportation tariff requirement.  The ALJ correctly recognizes that the Settlement imposes a new requirement for transportation customers, specific notice of which was not provided.  This additional requirement was not raised on the record in this proceeding
 prior to the filing of the Settlement, and the transportation customers should be afforded time to adapt to the new requirements.
  While the Settlement appears to implement the new transportation requirement in a reasonable manner, it is possible that the new requirement creates issues that Staff and Aquila did not anticipate.  The 30-day notice requirement in the Recommended Decision helps to alleviate this concern by allowing additional input before the new transportation requirement goes into effect.  For example, if a transportation customer identifies an unintended consequence, it may be possible to correct the problem before the tariffs are implemented.  

8. While the original notice in the docket contains boiler-plate language stating that the GCA prudence review may result in tariff or rate changes “that could affect different classes of customers, including transportation customers,” it is difficult to expect transportation customers to intervene in every GCA prudence review when the primary issue in such cases relates to gas purchases for sales customers.  The Commission provided legally adequate notice regarding potential transportation tariff changes in this docket.  However, from a policy standpoint, it makes sense to provide additional notice to transportation customers under the unique circumstances of this docket.  

9. If transportation customers had been monitoring the filings in this docket, there was no direct indication of transportation customer impact until after Staff and Aquila had entered into the Settlement.  We note that, in general, Settlements which address issues outside of 
the docket record are problematic in this regard, and in this case the additional notice is warranted.  

10. Staff, Aquila and Office of Consumer Counsel
 do not fully represent the interests of transportation customers, and we uphold the ALJ’s ruling that the new transportation requirements are found to be in the public interest under the condition that such customers have the opportunity to raise additional concerns prior to implementation.  We continue to find that the 30-day notice requirement imposed in the Recommended Decision is reasonable.

11. As an alternative, Staff recommends that the Commission implement a different procedure to provide additional notice of the new transportation requirements agreed to in the settlement.  In its RRR application, Staff recommends that we remand this issue back to the ALJ so that the additional notice to transportation customers can be issued within the current docket, rather than potentially creating a new docket to address the same issues.

12. We agree that Staff’s alternate proposal has merit.  By providing notice within the current docket, the issues could be addressed without potentially opening a new docket.  However, as discussed below, timing considerations require that we continue under the procedure established in the Recommended Decision.

13. First, we note that the ALJ raised concerns about the requirement to issue compliance tariffs on one day’s notice prior to considering the merits of the Settlement.  In Decision No. R05-0885,
 the ALJ included a detailed list of questions relating to the notice period for the Parties to address at the Settlement hearing.  Those questions are as follows:

2.
Subparagraph (d) provides that the proposed tariff will be submitted to the Commission as a compliance filing on one day's notice.  Such a process does not appear to allow time for notice to transportation customers which will be (or may be) affected by the proposed tariffs.  What is the rationale, and what is the legal support, for the compliance filing's being made on one day's notice?  Does Rule 4 Code of Colorado Regulations (CCR) 723-8-6.1 factor into this discussion and, if so, how?  Does Decision No. C05-0075 at ¶ 4 factor into this discussion and, if so, how?  As a matter of policy, should the Commission allow tariffs containing the new imbalance provisions to be filed on one day’s notice under the circumstances of this case, which appear to be:  (a) the issue of new imbalance provisions is not mentioned explicitly in the GPP/GPR rules, in any filing made by Aquila, or in any Commission order entered in this proceeding; (b) the issue is not raised in any testimony (there was no testimony filed in this proceeding); and (c) no one has identified an instance in which transportation customers have abused the system or harmed sales customers under current tariff policies?  

3.
By what process did the potentially affected transportation customers receive notice of, and an opportunity to address, the new imbalance provisions proposed in the Settlement Agreement and accompanying proposed tariffs?  

4.
What is the harm, and to whom is the harm done, if the proposed tariffs are filed on 30 days’ notice?  

14. Had Staff proposed the alternate notice procedure before the Recommended Decision was issued, this procedure could have been implemented with little or no delay.  However, because Staff did not develop this new approach until the RRR stage, it now makes more sense to complete the procedure proposed in the Recommended Decision.  Remanding the issue back to the ALJ would delay the implementation of the tariffs, particularly if the Commission does not suspend the tariffs after the 30-day notice period has expired.

15. We find that because the Recommended Decision has already been issued, there is little practical difference between the two options of remanding to the ALJ for additional notice, and noticing new tariffs and potentially setting them for hearing.  Staff and Aquila have entered into the Settlement and agree to support the terms of the proposed transportation tariff requirements.  In either option, Staff and Aquila have already established their positions.  In either option, Staff and Aquila could also agree to modify their position if new concerns about the tariff requirements arise.

C. Conclusion

16. The GCA prudence review process raises unique customer notice concerns, and it is appropriate to allow additional input through a 30-day notice process in certain circumstances.  We continue to find that the ALJ is in the best position to assess the particular facts and circumstances associated with this case, including whether any additional notice is warranted.  Though Staff’s new procedure has merit, we find that timing considerations warrant that we continue to implement the procedure established in the Recommended Decision.
II. ORDER
A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration filed by Staff of the Commission on May 15, 2006 is denied.  
2. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 7, 2006.
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�  This Settlement Agreement is Hearing Exhibit No. 5.


� Aquila did not raise this issue in its filed Gas Purchase Plan or Gas Purchase Report.  Though the initial filing schedule anticipated the filing of direct, answer, and rebuttal testimony, the Parties entered the Settlement without filing testimony.


� See Recommended Decision Paragraphs 22 through 24 for a full discussion on this issue.


� Intervenors in this proceeding.


� See Decision No. R05-0885, Attachment A, section entitled “Page 3(and draft tariff).”





7

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












