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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of an application requesting authority to close the at-grade vehicle crossing at Fifth Street with the BNSF Railway Company (BNSF), National Inventory No. 003393V in the City of Rocky Ford (Rocky Ford), County of Otero, State of Colorado on March 31, 2006 filed by Rocky Ford.
2. The Public Utilities Commission (Commission) gave notice of this application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed April 5, 2006.

3. On April 5, 2006, BNSF filed an Entry of Appearance and Notice of Intervention.

4. On April 25, 2006, a petition opposing the closure of the Fifth Street crossing signed by 89 citizens of Rocky Ford was filed.
5. On May 4, 2006, the Commission received an email protesting the closure of the Fifth Street crossing.

6. The application by Rocky Ford requests of waiver of Commission Rules 4 Code of Colorado Regulations (CCR) 723-1-51(b)(5), (c)(2) and (c)(3), which require a profile drawing showing grade lines and proposed grade lines of approaches on the public roads that may be affected by the application, a statement of the existing and future number of trains and vehicles using the crossing, and an estimate of the expense of costs of abolition of the crossing.  Rocky Ford states the profile map is not necessary as the crossing is to be closed, the train and volume numbers are not necessary as traffic will decrease to zero when the crossing is closed, and that the roadway costs will generally be paid by Rocky Ford while the signal removal costs will be paid by BNSF pursuant to the Agreement to Abolish the Crossing entered into between Rocky Ford and BNSF, and included with the application.  

7. We agree with Rocky Ford that the profile drawing and costs should not be required for this application.  The requested waiver of Rules 51(b)(5) and (c)(3) are appropriate.  Had there been no opposition to the closure of this crossing, we would agree that the train and traffic volumes required by Rule 51(c)(2) are not necessary.  However, given the number of Rocky Ford residents opposed to the closure of the Fifth Street crossing, we believe this information will be helpful for the Commission to make a decision regarding the closure of this crossing and will require Rocky Ford to provide the Commission with existing counts of the number of vehicles and the number of trains using the crossing on a daily basis.  We waive Rule 51(c)(2) solely for the purposes of determining the completeness of the application.  We require Rocky Ford to provide us with the existing train and vehicle volumes using the Fifth Street crossing.
8. The Commission has reviewed the record in this matter and deems that the application is complete within the meaning of § 40-6-109.5, C.R.S.

9. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) & (3)(a), C.R.S.

10. The Commission now refers this application to an administrative law judge for determination of its merits including disposition of motions for intervention.

II. ORDER

A. THE COMMISSION ORDERS THAT:

1. The request to waive Commission Rules 4 CCR 723-1-51(b)(5), (c)(2) and (c)(3) is granted.

2. This application is deemed complete within the meaning of § 40-6-109.5, C.R.S.

3. Docket No. 06A-186R is set for hearing before an Administrative Law Judge of the Colorado Public Utilities Commission.

4. The assigned administrative law judge shall establish the deadline by which the City of Rocky Ford is to file information pertaining to the existing number of vehicles and trains using the Fifth Street crossing.

5. The assigned administrative law judge shall establish a procedural schedule for the filing of exhibit and witness lists, any pre-filed testimony, hearing date, and hearing location.
6. This Order is effective on its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 10, 2006
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