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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of an application requesting authority to construct an underpass of State Highway 121 (Wadsworth Blvd. By-Pass, or SH 121) at the crossing with BNSF Railway Company (BNSF), National Inventory Crossing No. 244766G and a temporary detour crossing with active warning signals consisting of flashing lights and gates in the City of Arvada, County of Jefferson, State of Colorado filed by the Colorado Department of Transportation (CDOT) on March 31, 2006. 

2. The Public Utilities Commission (Commission) gave notice of this application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed April 3, 2006.

3. On April 7, 2006 BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF does not contest or oppose the granting of the application but reserves the right to challenge the estimated costs for and the terms of the Construction and Maintenance Agreement if such terms cannot be agreed to between BNSF and CDOT.
4. On April 26, 2006, the attorney for CDOT filed an Entry of Appearance.

5. On May 3, 2006, the Regional Transportation District (RTD) filed a Notice of Intervention and Entry of Appearance.  RTD does not oppose or contest the application.

6. The Commission has reviewed the record in this matter and deems that the application is complete within the meaning of § 40-6-109.5, C.R.S.

B. Findings of Fact

7. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the application.  However, an intervention reserving the right to challenge the estimated costs and possible Construction and Maintenance Agreements terms was filed.

8. CDOT proposed to construct a grade separation of Wadsworth Blvd. By-Pass and the tracks of the BNSF.  The grade separation will consist of an underpass crossing under the BNSF railroad and Grandview Avenue.  CDOT states the new underpass will allow north and southbound traffic on SH 121 unimpeded flow when the crossing is in use by BNSF.  A temporary shoo-fly track and a temporary crossing with active warning signals located west of the existing crossing for the SH 121 detour are proposed to be constructed as part of this project.
9. CDOT states the proposed improvements will conform to the American Association of Highway and Transportation Officials, Federal Highway Administration specifications, Manual on Uniform Traffic Control Devices for Streets and Highways (MUTCD), American Railway Engineering and Maintenance-of-Way Association (AREMA) standards, and PUC regulations. 

10. BNSF currently operates an average of four train movements each day at a speed of approximately 20 MPH.  The current average daily traffic volume on SH 121 is 49,600 in 2004 and projected to be 57,900 by 2025.

11. The estimated expense of the entire project is $ 31M.  Of this cost, the temporary signal work is estimated to cost $196,147.  Federal, State, and BNSF funds will be used to construct the project.  Pursuant to 23 C.F.R. §626.210(b)(3), BNSF is required to contribute 5% of the cost of the underpass, estimated at $1.2M.

12. CDOT states construction is anticipated to start in August 2006 with construction anticipated to be complete in October 2007.
13. CDOT waives the time limits set forth in §40-6-109.5 (1) and (2), C.R.S. for this application.

C. Conclusions

14. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

15. No intervenor that filed a petition to intervene or other pleading contests or opposes the application for the construction of the grade separation and temporary detour crossing with active warning signals.

16. BNSF does reserve its right to challenge the estimated costs for the project and also reserves its right to challenge the terms and conditions of a Construction and Maintenance Agreement if such an agreement cannot be reached between BNSF and CDOT.

17. Because the application regarding the construction of the grade separation and temporary detour crossing with active warning signals is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  The Commission will refer the issues regarding project costs to be apportioned, theoretical structure costs, construction and maintenance responsibilities, any issues that may arise between CDOT and BNSF during negotiation of the Construction and Maintenance Agreement and the filing of the signed Construction and Maintenance agreement to an administrative law judge for determination of the merits
II. ORDER

A. THE COMMISSION ORDERS THAT:

1. This application is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Entry of Appearance of the Colorado Department of Transportation (CDOT) is granted.

3. The Entry of Appearance and Notice of Intervention of BNSF Railway Company (BNSF) is granted.

4. The Notice of Intervention and Entry of Appearance of the Regional Transportation District is granted.

5. The application filed by CDOT is granted with respect to the construction of the grade separation and construction of the temporary crossing with active warning signals.

6. CDOT is authorized and ordered to proceed with construction of the temporary detour with active warning signals consisting of flashing lights and gates west of the State Highway 121 crossing of the BNSF and with the construction of the grade separation of State Highway 121 and the BNSF tracks, National Inventory No. 244766G..

7. CDOT is required to inform the Commission in writing that the temporary crossing with active warning signals is complete and operational within 10 days after completion.

8. CDOT is required to remove the temporary crossing and active warning devices once construction of the grade separation is complete and operational.

9. CDOT is required to inform the Commission in writing that the crossing construction is complete and operational within 10 days after completion.

10. The issues regarding the project costs to be apportioned, theoretical structure costs, construction and maintenance responsibilities, any issues that may arise between CDOT and BNSF during negotiation of the Construction and Maintenance Agreement, and the filing of the signed Construction and Maintenance agreement are assigned to an administrative law judge.
11. The assigned administrative law judge shall establish a procedural schedule for the filing of exhibit and witness lists, any pre-filed testimony and hearing date.

12. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 10, 2006.
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