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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications for Rehearing, Reargument or Reconsideration (RRR) filed to Decision No. C06-0305 by Public Service Company of Colorado (Public Service or Company) and by Western Resource Advocates (WRA).  Deliberations on the applications for RRR were held on April 25, 2006.
2. Contained within WRA’s application for RRR is a Motion for Leave to File Response to Public Service’s RRR (Motion).
  WRA states that it did not intend to file any additional pleadings in this docket; however, as a result of Public Service’s request for RRR, WRA felt compelled to respond.  WRA contends that good cause exists for granting its Motion because it may help reduce the likelihood of another round of RRR in this docket and that the Commission will have a fuller discussion on the issues raised by Public Service.  We deny WRA’s Motion for Leave to File a Response to Public Service’s RRR.  We find that we have been overly generous to the various commentors in the RRR process.  Therefore, we find no need to waive Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1308(a).  Consequently, no additional latitude should be granted at this time.
1. Rule 3657 – Compliance Plan 

3. WRA contends that its request for reconsideration is more in the nature of clarification to the record in this case.  Its first concern relates to Rule 3657(a)(I)(G) regarding the quality of service tracking measures for a Qualifying Retail Utility (QRU)’s implementation of the Standard Rebate Offer.  WRA seeks clarification that Rule 3657(a)(I)(G) also includes tracking measures for the timeframe for issuance of rebate checks associated with photovoltaic systems.
4. We deny this request for reconsideration because it is improper.  The Commission did not change this rule during the third round RRR process and therefore a party, no matter how well meaning, may not seek reconsideration of it.
2. Rule 3661 – Retail Rate Impact 

5. WRA contends that its request for reconsideration relating to this rule is more in the nature of, “for the sake of completeness of the record in this case.”  It seeks reconsideration of paragraph 13 of Decision No. C06-0305.  WRA wishes to point out that it still has the same objections to the demarcation line the Commission adopted during the third round of RRR when we granted Public Service’s reconsideration.  
6. We deny this request for reconsideration.  We point WRA to paragraph 14 of Decision No. C06-0305 where we discuss the denial of its prior request for reconsideration.  Based on a logical construction of our decision, we fully considered all requests for RRR to this specific rule prior to making our ruling.  Thus if we granted a request for reconsideration on this rule in paragraph 13 and denied a request for reconsideration in paragraph 14, then logically, points raised in paragraph 14 were fully considered. 
3. Rule 3662 – Annual Compliance Report 

7. Public Service requests that language added in the third round RRR process to Rule 3662(a)(XI) relating to updating the Retail Rate Impact cap be removed.  It believes the new language creates a very serious problem that will undermine the fundamental structure of the standard.  Public Service provides a series of points to demonstrate its concerns with the added language.  First, Public Service states that WRA should have raised this issue in the first round RRR, not its third round RRR.  Public Service also argues that the statutory language caps the amount of money that a QRU may spend, however, the cap can also be a “floor.”  Public Service explains that a QRU must spend the full amount of money that is allowed under the Retail Rate Impact cap or potentially suffer administrative penalties.  Next, Public Service maintains that the determination of the Retail Rate Impact cap must be made before the Compliance Year begins not after the Compliance Year ends because it would be impossible to wisely spend a budget that is not finally determined until after the close of the Compliance Year to which the budget applies.

8. Public Service goes on to argue that as natural gas prices rise and fall, they will be immediately factored into the determination of the next year’s Retail Rate Impact cap.  According to the Company, this constant re-examination of the projected costs for the next calendar year provides the protection that WRA was seeking from “stale” fuel price projections.  Public Service also questions what would happen if the retroactive retail rate impact calculation reduces the budget from that originally approved in the Compliance Plan review proceeding.  Public Service contends that that a QRU would have collected too much money from its customers and spent too much money which creates a potential statutory violation, in its opinion.  This, according to the Company, is clearly a practical problem of setting the maximum budget after the Compliance Year in which it is collected and spent.

9. Public Service is also concerned with the practical effect of forcing QRUs into a “seller’s market” every year to buy available RECs over a short period of time.  According to Public Service, this would ultimately result in less eligible renewable energy being purchased from the money made available because the prices demanded for RECs will be ratcheted up as a result of the forced purchases.  Public Service also contends that a QRU would have to file for another rate increase every spring to collect the additional money that is required to fund the higher retroactive Retail Rate Impact cap.  This, according to the Company, could potentially require two regulatory proceedings each year to debate the calculation of the retail rate impact cap, would not be administratively efficient, and would be confusing to the public.

10. Addressing each of the points raised by Public Service in order, we first reiterate that we have been overly generous to all of the commentors in the RRR process.  WRA raised this issue in the second round RRR, which we denied based on a “spend money for the sake of spending money” contention.  Based on our stated rejection reasons, WRA filed a third round RRR in which it clarified its concerns.  Ultimately, the Commission agreed with WRA’s point and added the additional language to this rule.  
11. We agree with Public Service that a retail rate cap of one percent also effectively sets a floor for the amount of spending required of a QRU.   The Commission has previously deferred the issue of “banking,” that is, allowing a QRU to have a higher percentage rider than what its projected budget demonstrates (provided it does not exceed the one percent statutory limit).  We find that retaining this additional rule language could effectively require the QRUs to request a full one percent rider since they potentially would have to cover additional costs (REC purchases) after the close of the Compliance Year. 

12. Regarding Public Service’s argument on the timing of the determination of the Retail Rate Impact cap, we don’t believe the additional rule language should alter a QRU’s approach to how it plans to execute or spend its approved budget.  The idea behind the budget is that it reflects the QRU’s determination on how best to achieve compliance with the Standard at the time the budget was approved.  The QRU should go forward as it would regardless of this additional rule language.  

13. While we do agree with Public Service that the Annual Compliance Plan filings will reflect updated gas prices, its argument misses the point regarding WRA’s concern that the Retail Rate Impact cap could prevent the QRU from achieving compliance with the standard.  We note that WRA merely used the volatility of natural gas prices as one example to demonstrate the Retail Rate Impact cap could be reached without achieving compliance with the standard.  
14. Regarding Public Service’s concerns that the retroactive retail rate impact calculation reduces the budget from the approved Compliance Plan Review budget, we find that if the retroactive calculation shows that the Retail Rate Cap (and therefore the corresponding budget) is lower based on actual Compliance Year data, there should be no consequence to the QRU, or the ratepayers (i.e., rider reductions).  In adopting this additional rule language, we find that this rule is intended to act as a “test” which is only invoked when the QRU claims that the Retail Rate Impact cap prevented it from reaching compliance with the Standard.  
15. To better explain our holding and the ramifications of this additional rule language, we provide the following hypothetical example.  Assume a QRU files its Annual Compliance Plan on July 1, 2000.  Within the Compliance Plan the QRU estimates that it will need a $19 million budget.  Starting on January 1, 2001, the QRU implements its Amendment 37 rider which is expected to generate $19 million.  Following the conclusion of Compliance Year ‘01, the QRU analyzes the actual results from Compliance Year ‘01.  It will calculate the updated Retail Rate Impact cap figure, the actual amount of money collected through the Amendment 37 rider, and the various renewable energy compliance amounts based on the actual sales during Compliance Year ‘01, among other things.  Presumably this analysis will occur during the first three to four months of Compliance Year ‘02.
16. There are two general possibilities for the QRU--either it achieved compliance with Standard or it did not.  In the case where the QRU achieved compliance with the Standard, based on the amount of money collected from the Amendment 37 rider, there are no consequences from Rule 3662(a)(XI).  In the case where the QRU did not meet compliance with the Standard, the recalculation of the Retail Rate Impact cap must occur. 
17. Under this scenario, there are two possible outcomes--the Retail Rate Impact cap is either higher or lower than the amount originally approved for the budget and the associated Amendment 37 rider.  For the purposes of our hypothetical example, we will assume the higher recalculated Retail Rate Impact cap is $20 million and the lower recalculated Retail Rate Impact cap is $18 million.  In the situation where the recalculated Retail Rate Impact cap is higher, the QRU shall “front” those additional monies, up to a maximum of $1 million dollars in our example, until one of two conditions are reached.  Either the QRU buys enough RECs to achieve compliance with the Standard, or it spends the entire $1 million dollars.  Under either of these conditions the money spent by the QRU would be “carried-forward” to the next Compliance Year Plan which is filed on July 1, 2002.  The QRU would be able to request interest on these “carried-forward” monies.  The QRU would not, as Public Service contends, file for a new spring-time Amendment 37 rider to collect the amount of money provided by the QRU.  

18. In the other scenario where the recalculated Retail Rate Impact Cap is lower, $18 million dollars in our hypothetical example, there would be no consequences from Rule 3662(a)(XI).  Rather, this rule would demonstrate that the Retail Rate Impact cap did prevent the QRU from achieving compliance with the Standard.  To clarify, the QRU would not be in a potential statutory violation because it collected $19 million, nor would it be required to refund to customers the $1 million dollars (the excess amount collected over the recalculated Retail Rate Impact cap of $18 million).  The purpose of the additional rule language is to “test” whether the Retail Rate Impact cap prevented compliance, not to re-establish a just and reasonable Amendment 37 rider level.  
19. Finally, in the situation where the Compliance Year ‘02 budget reflects the full one percent rider prior to the carry-forward from the Compliance Year ‘01 recalculated Retail Rate Impact cap:  The QRU would reduce its Compliance Plan budget for Year ‘02 to ensure that the one percent rate cap is not exceeded.  Using our hypothetical example, if the Compliance Year ‘02 budget was estimated to be $20 million and this reflects a full one percent rider, the QRU would then have to reduce the Compliance Year ‘02 budget to $19 million (assuming the full $1 million dollars was the carry-forward amount from the Compliance Year ‘01 recalculation Retail Rate Impact cap process).  All of these adjustments to the budget would be made prior to the July 1, 2002 filing of the Compliance Year ‘02 Plan.
20. Regarding Public Service’s concerns of placing QRU’s into a “seller’s market” to by available RECs, we agree with Public Service that it may be forced into a seller’s market to buy some RECs under this additional rule language.  However, we are cautiously optimistic that the dollar amount of needed purchases will not be that large.  We would expect that as a Compliance Year proceeds, the QRU’s management will be monitoring its Amendment 37 program and will make proper changes to its program should it be necessary.  One possibility could be the acquisition of RECs.

21. We conclude that there is potentially an interesting interplay between this rule and the borrow-forward rule, Rule 3654(f).  If a QRU determines prior to filing its Annual Compliance Report that it did not achieve compliance with the Standard, would it borrow-forward or claim the rate cap prevented it from doing so?  If a QRU decides to borrow-forward it effectively takes this additional rule language out of play, and no Retail Rate Impact cap recalculation is performed.  

22. Finally, we agree with the Company’s concerns regarding possible customer confusion with mid-year adjustments to the rider, or the creation of a process that is administratively inefficient.  As outlined above, we believe that the ability to carry-forward any dollars spent pursuant to this additional rule language should address these two points.  We note that Rules 3660(a) and 3660(b)(I) allow a QRU to timely recover all costs associated with this program and to request interest if it expends more money than it collects through the Amendment 37 rider.  As a result to the extent that a QRU does expend its own money, those dollars will be factored into the next year’s Amendment 37 rider. 

23. We note that, should a QRU believe that Rule 3662(a)(XI) produces unintended consequences or absurd results, the QRU can request a waiver of this rule.  We acknowledge that this has been a very complicated rulemaking docket and we have previously expressed the possibility for a subsequent rulemaking when one full compliance cycle is completed.  As a result, we find that the Rules should go forward in their current form.  For the reasons stated above, we deny Public Service’s request for reconsideration to Rule 3662(a)(XI).
II. ORDER

A. The Commission Orders That:

1. The  Motion for Leave to File Response to Public Service Company of Colorado’s application for Rehearing, Reargument or Reconsideration filed by Western Resource Advocates on April 19, 2006 is denied.
2. The application for Rehearing, Reargument or Reconsideration filed by Public Service Company of Colorado is denied consistent with the discussion above.

3. The application for Rehearing, Reargument or Reconsideration filed by Western Resource Advocates is denied consistent with the discussion above.

4. The Commission adopts the changes to the Proposed Rules Implementing Renewable Energy Standards 4 CCR 723-3 attached to this Order as Attachment A.
5. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

6. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

7. The 20-day time-period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
April 25, 2006.
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III. COMMISSIONER CARL MILLER CONCURRING, IN PART, AND DISSENTING, IN PART  

A. Overview – Rule 3651

1. Recognizing the Commission’s and Staff’s goal to reduce, streamline, and simplify regulations, I see no need to include the legislative declaration as an overview for Rule 3651.  The legislative declaration has no force of law and is therefore meaningless in this rulemaking proceeding.  Including the legislative declaration may in fact cause confusion and a misinterpretation, thereby providing opportunity for unwarranted challenges and disputes.

2. I believe Senate Bill 05-143 captures the spirit and intent of Amendment 37 as expressed by the Colorado voters.  It should be noted that no attempt was made by individuals, parties, or organizations to include the legislative declaration language in statute (i.e., SB-05-143).

3. For the reasons stated, I oppose the inclusion of the legislative declaration as an overview statement to Rule 3651.
B. Annual Compliance Report – Rule 3662(a)(XI) –Third Round RRR
4. I dissent from the majority opinion for the following reason.  Although I recognize the merits for a “true-up” and the argument for consistency, I prefer to address these and possibly other issues after experiencing a complete compliance cycle.  Amendment 37 is a work-in-progress, a new endeavor for all parties.  After the initial compliance cycle, I believe the information and data collected will provide all parties with a better understanding and allow for more accurate program changes and adjustment. 
C. Annual Compliance Report – Rule 3662(a)(XI) – Fourth Round RRR
5. I disagree with the majority decision as it pertains to the additional language added to this rule in the third round of RRR. I support Public Service Company’s request to rescind that change. Colorado voters endorsed and adopted Amendment 37. Ensuing legislation and PUC rule making laid the ground work for the implementation of this unique renewable energy program. In addition, the Public Utilities Commission heard the arguments and merits of four rounds of Applications for Rehearing, Reargument or Reconsideration. The issues have been thoroughly discussed and it is now time to close the debate and move forward to carry out the wishes of the Colorado voters. 

6. To accomplish this task Public Service Company must now be given the autonomy and the flexibility to implement the new program, as they deem necessary under the existing Amendment 37 Rules. Public Service Company has the burden and responsibility to operate the program. They must also be allowed to exercise its management’s discretion to make prudent business and program decisions. The first year is sure to be a learning experience for all involved parties. Moreover, all parties will certainly be wiser after completion of the first cycle. There will be ample opportunity at that time to critique, adjust and amend any recognized program flaws or failures. 

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



CARL MILLER
__________________________________

Commissioner

� Rule 1308(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, does not allow for the filing of responses to applications for rehearing, reargument and reconsideration.
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