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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission to rule on exceptions to Recommended Decision No. R05-1011, issued on August 24, 2005 (Recommended Decision).

2. On June 23, 2005, Staff of the Colorado Public Utilities Commission (Staff) and Aquila, Inc. (Aquila) filed with the Commission a Settlement Agreement
 (Settlement) and Motion for Approval of Settlement Agreement, to resolve all issues pending in this Gas Cost Adjustment (GCA) prudence review docket.  The Administrative Law Judge (ALJ) assigned to this matter held a hearing on the Settlement, and issued the Recommended Decision, which recommended approving the Settlement with modifications. 

3. On September 14, 2005, Staff filed exceptions to the Decision.  Staff takes issue with two aspects of the Decision.  On September 23, 2005, Aquila filed a response to Staff’s exceptions, supporting Staff’s exceptions.

4. Now being duly advised in this matter, the Commission denies Staff’s exceptions.
B. Discussion
5. Staff first contests the ALJ’s insinuation that the parties arrived at the Settlement cash-out imbalance rate by “benchmarking” to Colorado Interstate Gas’ (CIG) tariffs.  While Staff acknowledges that Aquila’s witness stated in hearing that the tariffs should mirror or be more stringent than those of CIG, Staff disagrees that the settlement tariffs requirements are “benchmarked” to CIG.  Specifically, Staff objects to paragraph 20 of the Recommended Decision, which states as follows:

The ALJ notes that benchmarking to CIG's tariffs will require the Parties to be vigilant in the future to assure that changes in CIG's rates, tariffs, tiers, or methods which may affect the Settlement ¶ II.1(c) method are reviewed and are analyzed for any impact on the ability of Aquila to reduce or to eliminate "gaming" by transportation customers.  In addition, the Parties must be prepared, where and if necessary, to recommend changes to the Aquila tariffs, rates, tiers, and/or methods to be sure that the CIG benchmarks are maintained as appropriate.  
6. We disagree that the ALJ’s use of the term “benchmarking” or the direction for parties to be “vigilant in the future” substantially changes the Settlement.  The record in this proceeding establishes that it is important, at least to Aquila, that the tariff requirements mirror or are more stringent than those of CIG.  Though Staff apparently does not agree with this characterization, it had opportunity to state such on the record and declined to do so.  Further, paragraph 20 does not mandate that the benchmarking be followed in the future, but directs parties to consider any “gaming” impacts potentially created by changes in CIG’s tariffs in the future.  The last sentence of paragraph 20 contains the qualifiers “if necessary” and “as appropriate,” which provide substantial latitude to the parties in implementing this requirement.  

7. The ALJ obviously considered Aquila’s statement that the proposed terms mirror or are more stringent than CIG’s as part of her consideration in approving the Settlement.  We agree that the record supports the ALJ’s analysis, and we agree with her statement that parties must be vigilant in the future with respect to this issue.

8. Next, Staff and Aquila disagree with the ALJ’s modification of implementation procedures.  They object to the modification of the Settlement that requires the proposed tariffs to be filed on 30 days’ notice, rather than on 1 day’s notice as specified in the Settlement.  Staff argues that allowing parties to object to these provisions and potentially suspending them and setting them for hearing renders the approval of the Settlement “worthless and illusory” in this docket.  Similarly, Aquila asserts that the Settlement was based on a compliance filing of the proposed tariff requirements, and not a “file and suspend” process.  

9. Staff states that notice to potential transportation customers was adequate for two reasons, which were acknowledged in the Recommended Decision.  First, Rule 4 CCR 723-8-6.1 states, in pertinent part: “the prudence review may result in tariff or rate changes that could affect different classes of customers.”  Second, the original notice in this docket states:  “The prudence review of the gas costs incurred pursuant to the [Asset Optimization Plan] and the 2003-2004 [Gas Purchase Plan] and any modifications thereof may result in tariff or rate changes contemplated by the GCA Rules that could affect different classes of customers, including transportation customers.”

10. Aquila and Staff do not disagree with a longer notice period for the purpose of giving transportation customers time to implement the new requirements, as long as the tariffs are considered “compliance” filings and would not be subject to suspension and hearing.

11. The question before the Commission is whether to allow the tariff filing to be suspended and set for hearing in the future, or to grant the exceptions by requiring the proposed tariffs to be filed on one (or more) day’s notice, as a compliance filing.  We understand the parties’ concerns, as they may be required to litigate this issue again if the tariffs are filed on 30 days’ notice and suspended.  However, we also understand the ALJ’s concern with placing the tariffs in effect on one day’s notice, in that no transportation customers were represented and the proposed tariff requirements could have unintended consequences.  

12. While some inefficiency is created by possibly re-litigating the issues, the GCA Rules do not require all remedies to be implemented strictly on a “compliance filing” basis.  Standard decision language issued with every GCA prudence review places transportation customers on notice that the proceeding could impact transportation tariffs or rates.  However, it is difficult to expect transportation customers to intervene in every GCA prudence review docket based on this boiler-plate language, as the fundamental purpose of the GCA prudence review is to assess utility-purchased GCA supply gas that is provided to sales customers, not transportation customers.  The GCA prudence review process raises unique customer notice concerns, and it is appropriate to allow additional input through a 30-day notice process in certain circumstances.  

13. In this case the additional tariff requirements contained in the Settlement were developed as a part of the Settlement, and were not raised in party testimony.  Further, the new tariff provisions are not simply a change in established tariff rates, but the implementation of an entirely new tariff requirement.  We agree with the ALJ that there is a presumption that tariff changes are to be filed on a 30-day statutory notice, and that in this case transportation customers only received notice that tariffs could possibly change – they did not receive notice of the type of changes proposed in the Settlement.  We find that the ALJ is in the best position to assess whether proposed tariff changes can be implemented through a “compliance filing” or whether they warrant the additional opportunity for input afforded by a 30-day notice period.  We uphold the ALJ’s recommendation to implement the Settlement on the condition that other parties have an opportunity to raise concerns about the new tariff requirements.

14. We base our ruling that a 30-day notice is appropriate on the facts and circumstances of this particular case, and we do not intend this ruling to be taken as a directive to require 30 days’ notice for all transportation issues that may arise in a GCA prudence review proceeding.

II. ORDER
A. The Commission Orders That:
1. The exceptions filed by Staff of the Commission on September 14, 2005 are denied, consistent with the above discussion.  
2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order. 
3. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
October 5, 2005.
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