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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of a Motion Requesting a Reexamination of the Likelihood of the Construction of the Proposed Pueblo Coal Plant by Ms. Leslie Glustrom filed on March 14, 2006, a Response of Public Service Company of Colorado (Public Service) to Ms. Leslie Glustrom’s motion filed on March 24, 2006, and a Motion for Leave to Reply to Public Service’s Response as well as the Reply, filed by Ms. Glustrom on March 28, 2006. 
2. On November 14, 2005, after a complete evidentiary hearing held on June 22 through 24, 2005, the administrative law judge (ALJ) issued Decision No. R05-1349 in which there are findings of fact and recommendations with respect to issuance of a certificate of public convenience and necessity (CPCN), and the appropriate levels of noise and electromagnetic field (EMF) emissions.  In our consideration of the exceptions filed to the ALJ’s decision, we issued Decision No. C06-0094-I on February 7, 2006.  In that decision, we remanded this matter to the ALJ because we wanted additional information before we made a decision on the merits of the parties’ positions.  The remand was for the limited purpose of receiving additional information into the record on specific questions posed by the Commission.  Because the issues raised by Ms. Glustrom are not raised properly at this late date, and are not relevant to this docket, we deny the motion to reconsider.  We also deny the motion to reply as moot.
B. Discussion
3. Ms. Glustrom’s motion is awkward procedurally.  The motion is filed while the matter is still before the ALJ for the limited purpose of taking additional testimony regarding the level of projected noise to be emitted by the transmission line and what steps, if any, should be taken to mitigate that noise.  Exceptions have already been filed in this matter.  The motion raises for the first time, long after the hearings have been concluded, issues that are unrelated to the limited purposes for which we remanded the matter to the ALJ, and thus is properly addressed by the Commission and not the ALJ.  
4. The motion sets forth a list of factors that Ms. Glustrom believes the parties should address in this docket (she notes the Commission could add others) with respect to how they would effect the likelihood that the proposed Pueblo coal plant (Comanche 3) will be built.  Ms. Glustrom frames the issue as whether it is likely that Comanche 3 will be built, not whether the plant should be built.  Ms. Glustrom then asks the Commission to consider the parties’ submissions on these factors and determine whether the “underlying assumption in this transmission line docket is valid.”  If the coal plant is not likely to be built, or should be changed after evaluation of the factors and the parties’ position on those factors, then the Commission “should undertake a new evaluation of the appropriate size and location for transmission facilities in the Pueblo-Denver corridor.”  
5. Initially, Ms. Glustrom raises questions as to the timing of Xcel’s Board of Directors’ approval of Comanche 3 with respect to Public Service’s submission of its 2003 Least-Cost Plan (LCP) to the Commission.
   Ms. Glustrom also alleges that the LCP contains numerous violations of law and Commission regulations.  Ms. Glustrom then raises questions related to: the actual cost advantage of Comanche 3, citing testimony and exhibits from the LCP docket; the integrity of the model used in the LCP docket, citing language from the least-cost plan; whether Public Service’s modeling for the 2003 LCP accounted for possible increases in the cost of coal, citing LCP docket testimony; whether 2034-2060 costs for the coal plant were considered in the LCP plan; whether the model used in the LCP showed whether electric needs could be met more cheaply and more cleanly, citing exhibits to the LCP docket; and, the calculated break even point for ratepayers in financing the plant, citing testimony from the LCP docket.  All these questions are related to the LCP docket, and involve testimony and or exhibits from that docket.
Ms. Glustrom also raises questions related to: the challenge to Public Service’s Comanche 3 air permit in Pueblo District Court; the spot price of Powder River Basin Coal from Wyoming and the price Public Service will pay for Comanche 3 coal; the cost of labor to construct Comanche 3; the costs of materials to construct Comanche 3; the awareness of climate change and its causes; and, ratepayer willingness to finance Comanche 3.  The motion urges the Commission to consider these issues and then address the likelihood that Comanche 3 will be built.  Ms. Glustrom advocates that if there is a question as to whether or in what form the plant 

6. would be built, then the Commission should in turn look at what is required for the transmission project that is the subject of this docket.
7. Public Service challenges Ms. Glustrom’s motion as an improper collateral attack on the Commission’s decision in Docket Nos. 04A-214E, 04A-215E, and 04A-216E.  Public Service also asserts that the issues Ms. Glustrom raises are not within the scope of this docket which concerns issuance of a Certificate of Public Convenience and Necessity (CPCN) for the Comanche-Daniels Park 345kV transmission project, its design, and the associated noise levels and EMF emissions generated by the proposed power line.  Indeed, the application filed by Public Service does not address the issues raised by Ms. Glustrom.
8. We agree with Public Service.  The issues raised by Ms. Glustrom are not within the scope of this docket.  This docket concerns whether the public convenience and necessity require that the Daniels Park transmission corridor be upgraded.    The Commission has already determined that Comanche 3 should be built, and that the plant is part of Public Service’s LCP.  The main assertion of Ms. Glustrom’s motion is that it will be cost prohibitive to build Comanche 3.  Ms. Glustrom’s motion also raises questions of fairness to the parties in the LCP dockets and the sanctity of their settlement agreement.  The parties to the LCP settlement agreement expect the plant to be built pursuant to the terms of their settlement agreement.  Moreover, many of the LCP settling parties are not intervenors in this docket.  As such, they would not have the ability to question Ms. Glustrom’s assertions even if there were another hearing in this matter.
9. In addition, the hearings in this docket have been concluded (other than the narrow issues on remand).  Ms. Glustrom failed to raise her issues or present testimony on them during the hearings held in June 2005.  The ALJ had no opportunity to make findings of fact related to the issues raised by Ms. Glustrom in her motion.  The Colorado Supreme Court indicates that she thus waived her rights to have these issues addressed by the Commission, to the extent they are relevant to this docket. See In re Estate of Stevenson v. Hollywood Bar & Cafe, Inc., 832 P.2d 718, 721 (Colo.1992) (issues, defenses, and objections not presented at trial and considered or ruled upon by a trial court are deemed waived and cannot be raised for the first time on appeal).
It is axiomatic that issues not raised in or decided by a lower court will not be addressed for the first time on appeal. 

II. CONCLUSION
10. Because we do not believe the issues raised in Ms. Glustrom’s motion are properly before the Commission, we deny the Motion Requesting a Reexamination of the Likelihood of the Construction of the Proposed Pueblo Coal Plant.  We also deny Ms. Glustrom’s motion for leave to reply to Public Service’s response as moot.
III. ORDER
A. The Commission Orders That:
1. Ms. Leslie Glustrom’s Motion Requesting a Reexamination of the Likelihood of the Construction of the Proposed Pueblo Coal Plant is denied.
2. Ms. Glustrom’s motion for leave to reply to Public Service Company of Colorado’s response is denied as moot.
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS WEEKLY MEETING 
March 29, 2006.
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�  Public Service’s 2003 LCP was considered by the Commission in combined Docket Nos. 04A�214E, 04A-215E, and 04A-216E. 


� See, e.g., � HYPERLINK "http://elibraries.westlaw.com/find/default.wl?DB=661&SerialNum=1996275005&FindType=Y&ReferencePositionType=S&ReferencePosition=1301&AP=&mt=Colorado&fn=_top&sv=split&vr=2.0&sp=COAG-1000&rs=EW1.0" \t "_top" ��Colby v. Progressive Cas. Ins. Co., 928 P.2d 1298, 1301 (Colo.1996)�; � HYPERLINK "http://elibraries.westlaw.com/find/default.wl?DB=661&SerialNum=1996140570&FindType=Y&ReferencePositionType=S&ReferencePosition=227&AP=&mt=Colorado&fn=_top&sv=split&vr=2.0&sp=COAG-1000&rs=EW1.0" \t "_top" ��Boatright v. Derr, 919 P.2d 221, 227 (Colo.1996)�. This axiom applies with equal force to interlocutory appeals. See, e.g., � HYPERLINK "http://elibraries.westlaw.com/find/default.wl?DB=661&SerialNum=1995192448&FindType=Y&ReferencePositionType=S&ReferencePosition=3&AP=&mt=Colorado&fn=_top&sv=split&vr=2.0&sp=COAG-1000&rs=EW1.0" \t "_top" ��People v. Davis, 903 P.2d 1, 3 n. 5 (Colo.1995)� (declining to address argument that evidence was admissible as a search incident to arrest because prosecution did not make the argument before the trial court).”  People v. Salazar, 964 P.2d 502, 507 (Colo.,1998).  
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