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I. BY THE COMMISSION

A. Statement and Findings of Fact

1. This matter comes before the Commission for consideration of a Petition Pursuant to 47 USC § 252(A) and (B), Application for Approval of Agreement, and Motion for Waivers and a Variance (Petition) filed by Qwest Corporation (Qwest) on March 17, 2006. In this Petition, Qwest states that it seeks an interconnection agreement between Qwest and Telstar to implement the Federal Communications Commission’s (FCC) ruling in In the Matter of Developing a Unified Intercarrier Compensation Regime, T-Mobile et al. Petition for Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, CC Docket 01-92, FCC 05-42 (rel. February 24, 2005). 

2. Qwest asserts in its Petition that it has attempted on several occasions to contact Telstar to begin negotiations for an interconnection agreement, but that Telstar has failed to respond. Because of this failure to respond, Qwest represents that it finds itself in the position of having to request certain waivers of Commission rules that dictate the procedures for filing interconnection agreements for approval.

3. Specifically, Qwest requests a waiver of 4 Code of Colorado Regulations (CCR) 723-46-3.2.2 that requires a party filing a petition for arbitration must also submit a list or matrix of unresolved issues from the negotiations. This rule also requires the submittal of the position of each party with respect to disputed issues, the specific relief requested with respect to each issue, and any other issue discussed and resolved by the parties. 

4. Because Telstar has failed to respond to Qwest’s requests for negotiation, Qwest is unable to comply with the requirements of this rule. Therefore, we grant Qwest’s request for waiver of 4 CCR 723-46-3.2.2.

5. Qwest also has requested a waiver of several rules.  It first requests a waiver of 4 CCR 723-44-4.4, that states it is the preference of the Commission that the application for approval of an interconnection agreement be filed jointly by the parties.  Qwest also seeks a waiver of 4 CCR 723-44-5.1.4.3, that requires that the parties’ Articles of Incorporation be included as part of an application to approve an interconnection agreement; of 4 CCR 723-44-5.6.2 that requires that notice of the application be sent on the day the application is filed; and 4 CCR 723-44-5.4 that requires that an application for approval be accompanied by an affidavit signed by an officer who is authorized to act on behalf of the submitter, stating that the contents of the application are true and accurate.

6. Qwest states that it cannot meet the requirements of these rules because the agreement has not been executed. Qwest requests that it be allowed to send the required notice and file its affidavit on the date the actual executed agreement is submitted to the Commission for approval.

7. We find that granting these requests for waiver would be premature. At this point in time, we do not know if Telstar will respond to the Petition in agreement, in which case both parties could jointly submit the agreement for approval; in opposition to its terms and conditions requiring the Commission to proceed with the arbitration process, or fail to respond at all. Therefore, we will not rule on these requests, but rather refer them with the rest of the docket to an Administrative Law Judge.

8. In addition to the above requests, on March 20, 2006, Qwest filed a Motion for Waiver of 4 CCR 723-46-4.1 that requires parties petitioning the Commission for arbitration to deliver to the Respondent, in this case Telstar, a copy of the Petition and any attachments not later than the day on which the Commission receives the Petition.

9. Qwest states that the only address that it has for Telstar is a post office box. On March 16, 2006, Qwest asserts that it sent the Petition to Telstar via overnight delivery through United Parcel Service (UPS). On March 17, 2006, UPS informed Qwest that it could not make the delivery. Therefore, on March 17, 2006, Qwest sent the Petition to Telstar through the overnight mail of the United States Postal Service. The package was delivered to the Telstar post office box at 5:55 a.m. on March 18, 2006 one day later than the Petition was filed with the Commission. 

10. Good cause having been shown, we grant the waiver of Rule 4 CCR 723-46-4.1. Telstar should not be harmed by the approximately 15 hour difference between the filing with the Commission and receipt of the Petition by mail. 

11. As with all arbitrations, due to the short time allowed for Commission decision on the interconnection agreement, we refer this matter to an Administrative Law judge for an Initial Commission Decision pursuant to § 40-6-109(6), C.R.S.

II. ORDER

A. The Commission Orders That:

1. We grant Qwest Corporation’s request for a waiver of Rule 4 Code of Colorado Regulations (CCR) 723-46-3.2.2 and refer its requests for waivers of 4 CCR 723-44-4.4, 5.1.4.3, 5.6.2, and 5.4 to an Administrative Law Judge as premature.

2. We grant Qwest’s Corporations request for a waiver of Rule 4 CCR 723-46-4.1.

3. We refer this matter to an Administrative Law Judge for an Initial Commission Decision.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
March 29, 2006.
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