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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R05-121R [R05-1292]
 (Recommended Decision), filed by Union Pacific Railroad Company (Union Pacific), and Staff of the Public Utilities Commission (Staff).  

2. Union Pacific takes exception to this Recommended Decision and urges that the Commission deny both crossings for a myriad of reasons. 
3. Staff takes exception to the Recommended Decision and requests that the Commission allows the Town of Avon (Avon) to establish up to two new grade-separated public crossings at both the East and West crossings.  Alternatively, Staff requests that if the Commission determines that a vehicle crossing is needed, it permit only a single at-grade combined vehicle crossing and pedestrian crossing deferring to Avon as to the location.  

B. Background

4. On March 18, 2005, Avon filed an application requesting authority from the Commission to establish two new 50-foot at-grade public crossings (Crossings) across the right-of-way and railroad tracks of Union Pacific’s Tennessee Pass Line (TPL) at railroad milepost 308.24 (East Crossing) and 308.31 (West Crossing).  The Crossings are about 370 feet apart.  

5. The Crossings are intended to provide north/south connectivity between two areas that are separated by the Union Pacific railroad tracks, the “Town Center” and the “Confluence Site.”  The Town Center consists generally of commercial, residential, lodging, and civil facilities. Development plans for the Confluence Site include a hotel, condominiums, townhouses, vacation residences, and a retail plaza.
6. Avon proposes that the East Crossing be designed and constructed primarily as a pedestrian crossing with limited use by motor vehicles, and that the West Crossing be designed and constructed primarily as a motor vehicle crossing with limited use by pedestrians.  
7. The tracks at the proposed locations of the Crossings are currently designated as inactive and, as a result, there is no regular train traffic at these locations.  Between the years of 1998 and 2005 a total of 12 local train movements occurred over the tracks where the Crossings are proposed.  

8. Union Pacific states that reactivation of the TPL could occur at any time for reasons, such as an emergency closure of another line, the need for additional work trains for the increased market of Colorado coal, and/or full capacity of other lines.  Currently, Union Pacific is discussing transportation of an unknown number of railing shipments, over an unknown period of time, from a shipper’s facility in Minturn, Colorado through Avon.  

C. Union Pacific’s Exceptions


9. In its exceptions, Union Pacific argues that the Administrative Law Judge erred in finding that there will be sufficient time to react if traffic is resumed on the TPL.  Union Pacific contends that there is “nothing in the Commission rules that could get a decision on closing the crossings in a quick enough turn-around time to allow Union Pacific to use its TPL line…if the situation necessitated a quick mobilization.”  See Union Pacific exceptions p. 15 ¶ 31.  
10. We disagree with Union Pacific and uphold the ALJ’s determination that there will be sufficient time to react if traffic resumes on the TPL.  As the ALJ discussed, the activities required prior to reactivating the TPL would amount to a substantial time period.  See Recommended Decision, p. 14 ¶ 43.  This time frame would allow the Commission to address the safety considerations of the crossings in light of the line being open.  
11. We agree with Union Pacific that an emergency situation may require a quick response in reactivating the TPL.  However, if an emergency reactivation of the TPL arises, the Commission can consider and address safety considerations of the crossings in an expedited manner to allow Union Pacific to begin using its line immediately.

12. Union Pacific also argues that because the ALJ did not state that the Crossings will be closed if traffic resumes, the Crossings may remain open and will cause them an inability to safely use the line and its passing track.  
13. Section 40-4-106(2)(a), C.R.S., grants the Commission authority to determine the point of crossing at which railroad tracks intersect with public streets and highways and to determine the protective devices that may be reasonable and necessary to protect against accidents and to provide for the public safety at such crossings.  If rail traffic resumes on the TPL we will take into consideration all factors involved to provide for the public safety at the Crossings as is required by law.  Precautions may include, but is not limited to, protective devices and/or closing the crossings as we see necessary.  Therefore, we do not agree with Union Pacific that reactivation of the TPL will hinder them from safely using the line and the passing track.  
14. Union Pacific also argues that the ALJ’s finding that they will not use its passing track under current conditions is false.  They state that no one testified that Union Pacific would not need this track to store cars until the TPL is reactivated.  However, Union Pacific fails to provide any documentation that the siding has been used since 1998.  See Recommended Decision ¶ 41.  We will not speculate on the future use of the passing track by Union Pacific. However, because there has been no use of the passing track for several years we will not assess safety considerations and consider its use nonexistent.  Changed circumstances pertaining to the passing track use will be assessed as it becomes potentially active.
15. Union Pacific also argues that the ALJ’s ruling shifts the burden of proof of safety from Avon to Union Pacific.  Union Pacific is correct that under § 40-4-106(2)(a), C.R.S., Avon has the burden of proving that the public safety, convenience, and necessity requires, and will be served by, the proposed crossing.  However, we disagree with Union Pacific that the burden of proof regarding safety was shifted from Avon to them.  
16. Avon showed that because train activity traversing the Crossings is virtually absent, the potential danger of collisions would be nonexistent.  Additionally, Avon showed the materials to be used for the Crossings are safe by noting they are specifically designed for pedestrians and bicyclists, and similar in design to crossing surfaces used by the light rail in Denver.  For these reasons we believe Avon has proven the crossings to be constructed will prevent accidents and promote public safety.
17. Union Pacific raises several arguments concerning the legal standards the ALJ used in deciding whether to open an at-grade crossing. 
18. First, Union Pacific argues that the ALJ wrongly used factors such as maximizing development, profit and taxes, as sufficient reasons to justify the Crossings.  In support they cite a federal policy which states that new crossings should not be opened based solely upon the development and/or value potential of the adjoining property.  See Union Pacific Exceptions p. 21 (wherein they cite the Guidance on Traffic Control Devices at Highway-Rail Grade Crossings).  We disagree that the ALJ erred in using such factors in considering whether to allow the Crossings.  The Commission has not adopted the federal policy cited above and application of the guidelines would be unfair.  Additionally, the ALJ used a myriad of factors when considering whether or not to approve the Crossings.
19. Second, Union Pacific argues that the ALJ ignored the new Commission rules scheduled to take effect April 1, 2006.  Because these rules are not in effect at this point, it would be unfair and improper to apply them in Avon’s application.  We therefore decline to look to them for guidance in deciding Avon’s application.
20. Third, Union Pacific argues that the cases cited by Avon, to show that many new crossings have been granted in the past in similar situations, are not controlling herein.  The Recommended Decision takes note of several past Commission decisions wherein we approved several new at-grade crossings over the TPL because of its inactivity.  These cases were properly referenced by the ALJ as guidance in granting crossings requested by Avon.
D. Staff’s Exceptions

21. Staff argues that the Recommended Decision is not supported by the evidence presented and that the record supports, at most, the opening of one at-grade crossing.  We have reviewed Staff’s supplementation of the findings of fact, considered their arguments, and deny their exceptions consistent with the discussion below.
22. Several of Staff’s arguments revolve around the possibility of future train traffic and siding use on the TPL, and the safety issues it poses.  As discussed above, we point out that there is no expected traffic at either of the Crossings at this point, and there has not been use of the siding for several years.  If traffic resumes on the TPL, we have the authority to reevaluate the safety issues at each of the crossings.  We serve notice to Avon that it takes the risk that Union Pacific may at anytime reactivate traffic on the TPL. The transcript shows that Avon accepts this risk and understands the possibility of future closure and/or modification of the Crossings, at its expense.  
23. Staff also argues that the ALJ erred in assessing the needs of the pedestrian and vehicular public when determining whether to approve a crossing.  They argue that pursuant to § 40-4-106(2)(a), C.R.S., the Commission is not statutorily required to assess these needs and its emphasis must be on the safety of the crossing.  We find that the ALJ correctly applied the legal standard in determining whether to open a crossing.  See Recommended Decision ¶¶ 44-51.  We have continuously used this legal standard in deciding whether to open crossings, and agree with the ALJ’s comprehensive analysis in reaching his decision allowing the Crossings to be opened.  
E. Conclusion

24. We find the record supports the ALJ’s determinations and adopt the Recommended Decision.  If reactivation of the TPL occurs, future closure and/or modifications to the crossings may be required in order to protect the safety of the public.  
II. ORDER

A. The Commission Orders That:

1. Union Pacific Railroad Company’s exceptions are denied.
2. Staff of the Public Utilities Commission‘s exceptions are denied.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Mailed Date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 1, 2006.
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