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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument, or Reconsideration (RRR) filed jointly on March 6, 2006 by the Colorado Office of Consumer Counsel (OCC) and Staff of the Commission (Staff).  Also before the Commission, is a request for clarification of Decision No. C06-0086 filed on March 7, 2006 by Public Service Company of Colorado (Public Service). 

2. In Decision No. C06-0086 the Commission approved a settlement agreement (Agreement) with modifications.  Staff and the OCC’s Application for RRR addresses the Commission’s modification of the settled terms regarding collection and potential refund of taxes imposed by the State of Kansas on Public Service gas stored in that state.  Having thoroughly considered the arguments submitted, we deny Staff’s and the OCC’s joint Application for RRR.  We discuss the Commission’s specific modification to the Agreement, and also provide a discussion of Commission settlement modifications in general.  
3. Public Service’s motion for clarification regards treatment of the mechanism by which those amounts are to be collected and potentially refunded.  We construe Public Service’s request for clarification as a motion, the merits of which we will address after response time runs, and other parties are allowed to comment.

B. Discussion

4. Staff and the OCC argue that the parties equitably balanced the risks and rewards resulting from the settlement, and that the terms of the Agreement should not be upset because this would unbalance the risks and benefits to each party.  Further, the Commission should generally refrain from “piece-meal” approval of settlement agreements.

5. We disagree with the position of the OCC and Staff.  The Agreement as submitted allows Public Service to collect amounts to pay Kansas taxes regardless of whether the taxes are later refunded as a result of a court decision.  If the result is that no taxes are paid, the collection of amounts to pay those taxes would amount to a windfall for Public Service.  Public Service should be indifferent to refunding the amounts collected to ratepayers if the courts grant its challenge, because the assumption at the time of settlement was that it would have to incur the tax payments.
  Staff and the OCC argue that Public Service faces certain risks, including regulatory lag in the recovery of its costs, and a legal challenge.  The issue of regulatory lag is argued in virtually every rate case, and was argued in this docket.  To the extent this is a risk, it is well known and understood. The legal challenge brought by Public Service is a financial risk, but one substantially mitigated through the collection of legal fees through rate base.
  We do not believe these “risks” merit a potential windfall.

6. Staff and the OCC state that “where the overall result of a rate case settlement is just and reasonable, the Commission should preserve the sanctity of the agreements among parties to the settlement to the extent possible.”  We reject the notion that the Commission should abstain from modifying settlement agreements for fear of upsetting the balance achieved by the parties.  This would be an abdication of our responsibility.  The Commission must protect ratepayers, and ensure that rates are just and reasonable.  We also seek to ensure that rates are cost based.  Were the Commission to accept settlements as unchangeable agreements it would essentially eliminate the public decision making process.  Rather than deciding the issues in public, before the Commission, the decision making process would occur behind closed doors in settlement negotiations.  
7. We are cognizant that parties work hard to reach an agreement, but this Commission has and will continue to review each issue in settlement agreements.  As part of the terms contained in virtually all settlements filed with the Commission, parties recognize that the Commission has the authority to modify the terms of a settlement, and include provisions for individual parties to withdraw from settlement agreements if they do not like Commission changes.  While parties typically request that the Commission approve settlements without modification, the Commission often modifies settled terms as the public interest requires.
8. The settlement reached concerning the recovery of Kansas gas inventory taxes is contrary to Commission policy and is inconsistent with the public interest.  In the event that a utility receives a refund as a result of costs challenged in court, and those costs were borne by ratepayers, then the refund should be passed through to ratepayers.  We reaffirm that Public Service must return to ratepayers any amounts collected to pay Kansas taxes should the tax be nullified by a court or a Kansas administrative body.  While the settlement agreement allowed the collection of costs related to Kansas taxes in base rates, we modified the settlement agreement to require the costs to be recovered through the gas cost adjustment (GCA) mechanism because it provides an administratively efficient means to recover the taxes, and the taxes are similar to other gas costs recovered through the GCA.  Similarly, we required any refunds to be made through the GCA.  

9. Public Service has filed a request for clarification of the Commission’s decision, and addresses the accounting mechanisms to be used as well as the timing of any GCA filing.  Public Service’s filing is late with respect to the deadline for filing an Application for RRR, but Public Service asserts that it only seeks clarification.  We will treat the request as a motion,
 and will address the merits of the motion after response time has run.

C. Conclusion

10. We believe that this Commission has an obligation to review all the terms contained in a settlement agreement to ensure that they comply to the greatest extent possible with applicable regulatory principles, and are just and reasonable.  We recognize that any changes may lead to the withdrawal of a party from the settlement.  Because the Commission has an obligation to protect ratepayers, and to ensure that rates are just and reasonable it must be free to modify settlement agreements.  This does not mean that settlement agreements are in any way discouraged.  To the contrary, this Commission adopted virtually all provisions of the settlement submitted by the parties, and commended the parties in settling their divergent positions.  Commission initiated changes are an inherent part of the settlement process.  Parties are free to withdraw from settlements if Commission modifications are too heavy handed.  We therefore deny Staff and OCC’s joint Application for RRR. 
11. We treat Public Service’s request for clarification of Decision No. C06-0086 as a motion for clarification, and allow a response time of 14 days from the effective date of this decision.  We will address the motion’s merits after response time has run.
II. ORDER
A. The Commission Orders That:

1. The Colorado Office of Consumer Counsel and Staff of the Commission’s joint Application for Rehearing, Reargument, or Reconsideration is denied.

2. We construe Public Service Company of Colorado’s Request for Clarification of Decision No. C06-0086 as a motion, and allow 14 days from the effective date of this Order for responses.

3.  This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 15, 2006.
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� In this regard, it is hard to discern the “give and take” associated with this particular issue.


�  We note that in this matter there are many plaintiffs who have signed on to the administrative appeal.  This could conceivably mitigate costs and risk.


� If Public Service’s request for clarification challenged our decision, it would be considered RRR and dismissed as untimely.  However, here we construe the request as a motion to clarify regulatory treatment of the costs in light of our decision, on a going-forward basis.
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