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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission as a result of Civil Penalty Assessment Notice (CPAN) No. 76648, charging Transexpress, Inc. (Respondent) with four violations of 4 Code of Colorado Regulations (CCR) 723-15-2.1 and 49 Code of Federal Regulations (CFR) 396.3(b)(2) (failing to maintain a maintenance plan). 

2. Respondent timely filed single spaced exceptions to Recommended Decision No. R05-1402 (Recommended Decision) and Staff of the Public Utilities Commission (Staff) responded to those exceptions.

3. Respondent requests that the Commission modify and reverse the Administrative Law Judge’s (ALJ) findings of fact and conclusions of law, and find that the ALJ erred in assessing the CPAN.  

B. Discussion

4. Respondent challenges the findings of fact of the ALJ by referencing the oral testimony of Staff witness Mr. Ted Barrett, as well as the testimony of Respondent’s manager of operations, Mr. Gary Ruvins.  Respondent also challenges the ALJ’s finding of fact that Respondent’s maintenance records consisted of scattered receipts.  

5. Pursuant to § 40-6-113(4), C.R.S., any party who seeks to reverse, modify, or annul a recommended decision must file a transcript of the proceedings.  Because Respondent failed to file a transcript, we must conclude that the ALJ’s basic findings and fact are complete and accurate.  Howard v. Pub. Util. Comm’n, 528 P.2d 1303 (Colo. 1974).  Therefore, we will not consider Respondent’s challenges to the ALJ’s findings of fact nor his references to the specific oral testimony as indicated above.  

6. Respondent also argues that, because he supplied maintenance records receipts on the vehicles in question, he has complied with Commission Rule 4 CCR 723-15-2.1 and Federal Rule 49 CFR 396.3(b)(2).

7. In the Recommended Decision, the ALJ noted that the Respondent did provide maintenance records, which he characterized as consisting of scattered receipts.  However, because the rules require a maintenance plan to “indicate the nature and due date of various inspection and maintenance operations to be performed,” the ALJ found that the receipts were not sufficient in complying with the requirements of Commission rules.  (Emphasis added.)
8. We agree with the ALJ that the receipts documenting previous maintenance to Respondent’s vehicles do not constitute a maintenance plan.  They do not show any indication of future maintenance operations or inspections to be performed.  The Commission rules allow for leeway in how Respondent maintains a preventative maintenance plan, however, here, Respondent fails to demonstrate that one even exists.  

9. We find that the ALJ correctly assessed civil penalties based on Respondent’s failure to demonstrate it maintained a preventative maintenance plan for each of the vehicles in question, and deny Respondent’s Exceptions.  Further, the Commission’s Rules of Practice and Procedure require exceptions to be double spaced and warn Respondent that future single spaced filings may be rejected.  See 4 CCR 723-1-22(d)(1).  
II. ORDER

A. The Commission Orders That:

1. Recommended Decision No. R06-0085 is approved and adopted as submitted by the Administrative Law Judge.
2. Respondent Transexpress, Inc.’s exceptions to Recommended Decision No. R06-0085 are denied consistent with the above discussion.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Mailed Dated of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 15, 2006.
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