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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for adoption of emergency rules entitled System Safety Program Standard for Rail Fixed Guideway Systems, 4  Code of Colorado Regulations (CCR) 723-7-7002(f), and 7340 through 7354.  For the reasons set forth in this Decision, we now adopt on an emergency basis (i.e., without compliance with the rulemaking requirements for permanent rules set forth in § 24-4-103, C.R.S.) the emergency rules appended to this Decision as Attachment A, in the format pursuant to Docket No. 04R-285R.  We take this action in accordance with the provisions of § 24-4-103(6), C.R.S.

2. The Federal Transit Administration (FTA) enacted new rules on April 29, 2005, to become effective May 1, 2006, regarding state safety oversight of rail fixed guideway systems.  The new FTA State Safety Oversight rule is found at 49 Code of Federal Regulations (C.F.R.) Part 659. The new FTA rule revised the State Safety Oversight rule by adding clarifying sections, provided further specifications concerning what states must require to monitor safety and security of non-Federal Railroad Administration (FRA) rail systems, and incorporated into the body of the regulation material not previously incorporated by reference.  These changes should ensure greater compliance of the state oversight agencies, enhance safety and security of rail fixed guideway systems, and make the regulation easier to understand.
3. The timing of the May 1, 2006 effective date of the FTA rules and the April 1, 2006 effective date of our rules in Docket No. 04A-285R makes it impossible for us to comply with the FTA timeline solely through a permanent rulemaking.  

4. In accordance with § 659.15(b)(1), the Commission states it is the agency authorized by the Colorado General Assembly to establish an oversight program for the safety and security of rail fixed guideway systems in accordance with section 28 of the “Intermodal Surface Transportation Efficiency Act of 1991,” 49 U.S.C. § 5330.  The Commission's authority is codified in Title 40, Article 18, C.R.S.  Based on this authority, the Commission’s policies have been to work in a proactive and cooperative manner to provide system safety and security oversight to all transit agencies in the State of Colorado.  The Commission’s roles and responsibilities, in addition to requirements that ensure on-going communication with each affected rail transit agency in the State of Colorado regarding safety and security information and oversight, are outlined in rules 7340 through 7354.  As part of its roles and responsibilities, the Commission will comply with all requirements imposed upon it in 49 C.F.R. 659.
5. In accordance with § 659.15(b)(2), the Commission states that it employs its rulemaking process, as required by § 24-4-103, C.R.S., for any development, review, and adoption of the program standard, the modification and/or update of the program standard, and the process by which the program standard and any subsequent revisions are distributed to each affected transit agency.  As part of its rulemaking process, the Commission gives notice to all affected transit agencies of any proposed changes to the program standard, both by mail and publication in the Colorado Register.  Affected transit agencies may choose to participate in the rulemaking process.  Regardless of whether a transit agency chooses to participate in the rulemaking process, the Commission shall, by mail and publication in the Colorado Register, give notice of the final adopted program standard to all affected transit agencies.
6. The basis and purpose of the proposed amendments is to comply with the new FTA State Safety Oversight rules and to codify the program standard requirements outlined in 49 C.F.R. Part 659.

7. The statutory authority for the proposed rules is found in §§ 40-2-108, 40-18-102, and 40-18-103, C.R.S.
8. Rule 7340 is modified to include the new rules regarding rail fixed guideway systems.

9. Rule 7341 codifies the definitions used throughout rules 7341 through 7354.

10. Rule 7342 is amended to incorporate by reference the most current version of 49 C.F.R. Part 659.

11. Rule 7343 codifies the minimum requirements to be contained in the transit agency’s system safety program plan, specifies information to be included in the transit agency’s system safety program plan relating to the hazard management process, and includes requirements for on-going communication and coordination relating to the identification, categorization, resolution, and reporting of hazards to the Commission in accordance with 49 C.F.R. § 659.15(b)(8).

12. Rule 7344 codifies the minimum requirements to be included in the transit agency’s system security plan in accordance with 49 C.F.R. § 659.15(b)(9).

13. Rule 7345 codifies the Commission’s process and timeframes through which the Commission must receive, review, and approve the transit agency’s system safety program plan and system security plan, and identifies how the system security plan will be prevented from public disclosure in accordance with 49 C.F.R. §§ 659.15(b)(8) and (b)(9).

14. Rule 7346 codifies the Commission’s criteria for the development of corrective action plan(s), the process for the review and approval of corrective action plan(s) developed by the transit agency, identifies the process for verification and tracking of corrective action plan implementation, and processes for managing conflicts with the transit agency relating to investigation findings and corrective action plan development in accordance with 49 C.F.R. § 659.15(b)(7).

15. Rule 7347 codifies the specific requirements for the transit agency to notify the Commission of accidents and includes required timeframes, methods or notification, and information to be submitted by the transit agency in accordance with 49 C.F.R. § 659.15(b)(5).  

16. Rule 7348 codifies the thresholds for incidents that require Commission investigation, the roles and responsibilities for conducting investigations including coordination with the transit agency investigation process, the role of the Commission in supporting investigations and findings conducted by the National Transportation Safety Board, including review and concurrence of investigation report findings, and procedures for protecting the confidentiality of investigation reports in accordance with 49 C.F.R. § 659.15(b)(6).

17. Rule 7349 codifies the role of the Commission in overseeing a rail transit agency’s internal safety and security review process including a description of the process to receive a rail transit agency’s checklists and procedures and approve rail transit agency’s annual reports on findings in accordance with 49 C.F.R. § 659.15(b)(3).  

18. Rule 7350 codifies the process and criteria to be used in conducting a complete review of each transit agency’s implementation of its system safety program plan and system security plan including the process to manage findings and recommendations from this review and the procedure for notifying the Commission before the transit agency conducts an internal review in accordance with 49 C.F.R. § 659.15(b)(4).

19. Rule 7351 codifies the Commission’s safety oversight of rail fixed guideway system design, construction, pre-operational testing, and operation start-up.

20. Rule 7352 through 7354 are unchanged with the exception of being renumbered.

21. Last, rule 7002(f) is altered to identify, as separate components, the system safety program plan and the system security plan.

22. We adopt the attached rules as emergency rules in accordance with the provisions of § 24-4-103(6), C.R.S.  We find that immediate adoption of the rules is necessary to comply with the FTA’s May 1, 2006 effective date.  Further, compliance with the rulemaking requirements associated with permanent rules, as set forth in § 24-4-103, C.R.S. would be contrary to the public interest.

23. As grounds for these findings, we state: It is necessary and appropriate to adopt these rules on an emergency basis to ensure that the Commission and all Colorado transit agencies have the ability to timely comply with the May 1, 2006 effective date of the FTA’s rules regarding state safety oversight of rail fixed guideway systems.    

24. Failure to adopt these rules on an emergency basis would create a situation whereby the Commission and all Colorado transit agencies would not be able to comply with the May 1, 2006 effective date of the FTA’s rules regarding state safety oversight.  These rules provide a program standard for transit agencies to develop and submit new system safety program plans and system security plans to the Commission for review and approval prior to submittal to the FTA.  We also note that to the extent these rules conflict with the repealed and re-enacted railroad rules in Docket No. 04R-285R, these rules shall supersede those repealed and re-enacted rules.

25. The statutory authority for adoption of these rules is set forth in §§ 24-4-103(6), 40-2-108, 40-4-101, and 40-15-306, C.R.S.  The rules attached to this order shall be effective immediately upon the mailed date of this Decision, and shall remain in effect until permanent rules become effective or for 210 days, whichever period is less.

II. ORDER

A. The Commission Orders That:

1. The emergency rules appended to this Decision as Attachment A are hereby adopted as emergency rules consistent with the above discussion.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
March 22, 2006.
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