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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications for Rehearing, Reargument and Reconsideration (RRR) filed to Decision No. C06-0091 by the Colorado Renewable Energy Society (CRES); Public Service Company of Colorado (Public Service); and a joint filing by Western Resource Advocates and the Colorado Solar Energy Industries Association (WRA/CoSEIA).
2. Applications for RRR were due by 5:00 p.m. on February 23, 2006.  The RRR of WRA/CoSEIA was faxed to the Commission’s office and indicated that it was faxed on February 23, 2006 at 6:01 p.m. and it was single-spaced.  On February 24, 2006, Commission Counsel contacted legal counsel for WRA to inquire into the apparent late status of the fax filing and the single-spaced formatting.  At our prior deliberations in this docket, we reluctantly accepted a single-spaced pleading from WRA/CoSEIA despite the requirement in our rules of Practice and Procedure that all pleadings be double-spaced.  We reiterated at those deliberations that future pleadings must comport with our rules of Practice and Procedure.  Counsel for WRA contended that they had timely filed the application for RRR and the incorrect time stamp was likely caused by a recent Public Service Company rolling blackout its office had experienced.  Counsel for WRA represented that he would nonetheless correct the filing with the proper double-spaced formatting and file a motion for acceptance of a late-filed RRR along with an employee affidavit.

3. On February 27, 2006, WRA/CoSEIA filed a Motion to Accept as Late-Filed the Request for Rehearing, Reargument or Reconsideration of Decision No. C06-0091 (Motion).  Attached to the Motion was an affidavit of a WRA employee attesting that she faxed the RRR pleading to the Commission by the 5:00 p.m. deadline on February 23, 2006.  We grant WRA/CoSEIA’s motion to accept its filing as a late filed application for RRR.
4. We note that the RRR pleading filed by CRES is also single-spaced.  The Commission finds it troubling that both of the RRR pleadings submitted by WRA/CoSEIA and CRES were either prepared by, or in cooperation with, prior Colorado PUC Commissioners.  It appears these previous Commissioners have forgotten the requirements of our Rules of Practice and Procedure.  Should any commentor file a future application for RRR in single-spaced formatting, the Commission will be inclined to summarily reject it.
5. Deliberations on the applications for RRR were held on March 3, 2006.
1. Rule 3655 – Resource Acquisition

6. Public Service recommends additional language to Rule 3655(a) which would provide the QRUs the option of conducting competitive solicitations for solar facilities which are 10kW and greater.  It claims this change is necessary to avoid any negative inferences from the combination of this rule and the Standard Rebate Offer (SRO) Rule 3658, that would prevent a QRU from acquiring RECs from solar facilities greater than 10kW under the SRO through the use of competitive bidding.

7. WRA/CoSEIA claim there would be no consistency problem, as indicated in Decision No. C06-0091, of providing the rebate to a solar photovoltaic system that would also bid their RECs in a competitive solicitation, provided that the amount of the rebate is known at the outset within Rule 3655(a).
8. We fail to see the necessity of Public Service’s suggested change.  Rule 3658(c)(VII) requires that, for a customer to receive a SRO, a customer must transfer all SO-RECs to the QRU.  Thus we cannot foresee a situation where a QRU could acquire, through the use of competitive bidding, RECs from solar facilities greater than 10kW under the SRO program.  Therefore, we deny Public Service’s request for reconsideration on this point.  We also deny as moot WRA/CoSEIA’s request for the price of the rebate to be known at the outset of any competitive bidding for RECs to be acquired from facilities that receive a SRO.
9. Another suggested change of Public Service is to strike the last sentence of Rule 3655(g).  It asserts the definition for S-RECs covers the point being address by the last sentence of this rule.  We agree.  We find the definition of S-RECs, Rule 3650(r), correctly addresses the relationship of S-RECs and SO-RECs.  As a result, we grant reconsideration.
10. CRES disagrees with the Commission’s recent change to Rule 3655(m)(I), which would make the consideration of the seven policies goals of Amendment 37 permissive in nature.  It contends that this gives the QRU the discretion to not take them into account.  CRES asserts that, other than requiring solicitations to achieve the policy goals by undefined means and allowing utilities to consider, or ignore the policy goals, the Commission’s rule omits further mention of, attention to, or implementation language regarding the six other policy goals of Amendment 37.  CRES suggests that the recently filed public version of Public Service’s All‑Source RFP Bid Evaluation Report is totally devoid of any attention to the six other policy goals of Amendment 37 even though Public Service claims it will be counting these resources for Amendment 37 purposes.

11. Likewise, WRA/CoSEIA disagree with our recent ruling for Rule 3655(m)(I).  They contend this change scales back the QRU’s obligation to consider non-price factors in the bid evaluation and due diligence process.  WRA/CoSEIA believe it is important for the Rules to incorporate the stated policy objectives into the resource acquisition process.  They contend that, if bids are evaluated and ranked solely based on price and certain bids are eliminated on that basis, it may be too late in the process for the underlying characteristics of the resources to be considered in the due diligence phase.

12. We find the legislative declaration of intent for Amendment 37, which is included in Rule 3651, aspirational in nature.  The seven goals are contained only in the legislative declaration of intent.  The language reads, "in order to [achieve the seven goals], it is in the best interests of Colorado to develop and utilize renewable energy resources to the maximum practicable extent."
  We believe all of these goals will be furthered by implementing the objectively quantified percentage mandates listed in § 40-2-124, C.R.S.  If the legislature wanted particular weighting of the seven goals, it could have said so.  Indeed, it did require that renewable energy sources located in Colorado be assigned a 1.25 weighting factor, which we have incorporated in our rules.  See Rule 3654(c).  Absent similar explicit legislative assignments for the other goals, we decline to assign arbitrary weighting factors to them.  

13. As a result, we do not require specific rules that assign weighting factors to each goal contained within the legislative declaration of intent.  We note that it would be virtually impossible to promulgate rules to implement each policy goal or to balance the goals interests between each of the policy goals.  For instance, given two renewable resource bids:  a large project located near a thriving rural area which would create seven new jobs, and a small project located in an economically stagnant rural area which would create only three new jobs—which one would be selected, if all other factors were equal?  We conclude that, through the deployment of renewable resources, as mandated by the statute, and pursuant to the Rules we promulgate here, the seven policy goals included in the legislative declaration should be achieved, and 

no specific weightings should be assigned in the bid selection process.  We find no new arguments raised in the RRR applications which convinces us to change Rule 3655(m)(I).  Thus we deny reconsideration on Rule 3655(m)(I).
14. WRA/CoSEIA recommend that the Commission reinstate its previous version of Rule 3655(m)(IV), which used the tariffed Qualifying Facility (QF) avoided electricity costs as part of the methodology to put REC bids on equal basis for evaluation purposes when a renewable energy bid has both the electricity and the REC.  To address our stated concern in Decision No. C06-0091 that the QF figures are out of date, WRA/CoSEIA suggest that Public Service be ordered to update those figures.  As an alternative, they suggest the Compliance Plan rule be modified to require the QRU to disclose its methodology and price of electricity for this type of bid evaluation analysis.

15. We agree with the WRA/CoSEIA suggestion to require a QRU, as part of its Compliance Plan, to disclose the proposed methodology and price(s) it intends to use to evaluate REC bids on an equal basis when a bid contains the associated electricity.  Thus, we grant reconsideration and adopt Rule 3655(m)(IV) as follows:

For purposes of comparing bids for RECs only with bids for electricity and RECs, the QRU shall assign a value for the electricity and subtract this value from the electricity and RECs bid, and evaluate bids on the basis of RECs only.  The QRU shall include, as part of its Compliance Plan, a description of its methodology and price(s) it intends to use for this evaluation.
2. Rule 3656 – Environmental Standards

16. Public Service proposes to add the phrase “wind turbine” to Rules 3656(b) and 3656(c) to ensure that roof-top solar facilities would not have to comply with this rule.  It asserts that the purpose of this rule is to address possible negative avian impacts from wind turbines not roof-top solar facilities on buildings which are over 50 feet in height.  We find this an appropriate modification and grant reconsideration.
3. Rule 3657 – QRU Compliance Plan

17. WRA/CoSEIA renew their request to include a quality of service program for the QRU’s implementation of the solar photovoltaic program.  They note the recently approved settlement in Public Service’s Amendment 37 tariff filing incorporated reporting to track the solar photovoltaic program’s growth.
  WRA/CoSEIA state that its recent experience with Public Service’s Area Engineers indicates that they are taking up to six weeks to process the paperwork and conduct final inspections.  They contend this processing time is longer than the amount indicated on the Company’s website.

18. We find this request should be granted.  In adopting this new rule, we are purposely including broad language for how a QRU will track the quality of service it is providing to customers participating in the SRO program.  We envision that these quality of service programs should only include quantifiable metrics and not subjective qualitative evaluations.  Rule 3657(a)(I)(G) reads:  “Each annual QRU plan shall include rules, regulations and tariffs, if applicable, and the following:  The QRU’s plan to track how it is responding to customers participating in the Standard Rebate Offer program.  The QRU shall track from the start of the application process to when the photovoltaic system commences generation.”
19. The remaining rules in this subsection have been renumbered to account for the new rule (G).

4. Rule 3659 – Renewable Energy Credits

20. WRA/CoSEIA suggest a new Rule 3659(f)(IV) to address the issue of a customer wishing to publicize environmental or renewable claims relating to the RECs being generated by the customer’s own on-site solar system.  WRA/CoSEIA note that they do not expect the QRU to police its customers, but rather to take the responsibility for informing the customer through the contractual language addressing this issue.  Their suggested new Rule 3659(f)(IV) is:  “All RECs utilized by the QRU to comply with the Renewable Energy Standard may not be used in conjunction with commercial environmental or renewable claims.”
21. We have serious reservations regarding this suggestion.  We find that we have no jurisdiction over whether and how customers of a QRU may wish to advertise their use of renewable energy.  We note there are constitutional issues surrounding commercial free speech and advertising here which we do not care to venture into.  As a result, we deny this request for reconsideration.
5. Rule 3660 – Cost Recovery

22. WRA/CoSEIA assert that a statement in Decision No. C06-0091 -- that the practical effect of moving costs out of the rider into base rates “frees-up” money that can be spent on more renewable energy projects on a going forward basis -- demonstrates, in their opinion, that the Commission has mistaken the rider for the retail rate impact limit.  They believe that regardless of the mechanism used to recover costs (i.e., a rider or base rates) the statute has a one percent limit.  WRA/CoSEIA contend that the impact of the Commission’s revision is for a QRU to recover all of its costs for these Rules with no reflection of the related cost savings.  In their opinion, without the cost savings (fuel, production, transmission and distribution), the ratepayers will be misled.  To avoid misleading ratepayers, WRA/CoSEIA suggest that the original language in Rule 3660(a), which provides that costs can be moved into base rates, should be restored.  WRA/CoSEIA also advocate that the Commission require QRUs perform a “true net cost” analysis periodically and to disclose such information on its customers’ bills.

23. We agree with WRA/CoSEIA that, regardless of whether the costs of Amendment 37 are recovered through the rider or base rates, no additional money is “freed-up.”  However, we disagree that the language permitting costs to be moved out of a rider into the base rates of a QRU in its next rate case should be reinstated.   We find that the costs of Amendment 37 should continue to be recovered only through a rider.  As we stated in paragraph 100 of Decision No. C06-0091:
…when a cost which was once recovered in a rider is moved out of the adjustment clause into base rates, it loses its unique cost association.  As it relates to these Rules, if costs which are attributable to Amendment 37 are initially recovered in a rider are then subsequently moved into base rates, those costs would no longer be identified as being attributable to Amendment 37 from a customer’s bill perspective.
24. We affirm our prior decision that costs of Amendment 37 should be readily shown on a customer bill so that they will know the cost of the Renewable Energy Standard.  Therefore, we deny the request for reconsideration of Rule 3660(a).
25. We find it problematic to require a QRU to perform the “true net cost” analysis WRA/CoSEIA is advocating.  First, we expect that identification of what would be considered “net benefits” from renewable resources would be quite contentious.  This alone could result in a party contesting either prior to or after the analysis that the analysis excluded a renewable energy related benefit.  Even if the benefits could be agreed upon, we would expect the monetization aspects of some benefits could be arbitrary.  Furthermore, we expect the calculation of those net benefits would be a data and labor intensive process.  For example, presumably a QRU would have to examine for each of the 8,760 hours in a year how many megawatts of renewable energy it received.  Then it would have to determine whether it had excess generation of its own or under contract with fossil fuel resources so that it could determine the replacement cost of the renewable energy.  Next, assuming that a QRU did not have any excess power available, the analysis would then require the QRU to find out what the spot market price of electricity had been for that hour.  We find the “true net cost” analysis would not be a wise use of the limited funds available under Amendment 37, as it would decrease funds available to procure renewable energy.  As a result, we deny reconsideration.
26. WRA/CoSEIA express concerns that the projected price of natural gas used at the time the QRU files its Compliance Plan might be different than the actual price of gas used during the Compliance Year, and as a result this could lead to over- or under-spending by a QRU.  They note that when a QRU over-spends it can carry the amount forward under Rule 3660(c).  However, in their opinion, when a QRU under-spends the ratepayers may be deprived of the full benefits of the initiative because there is no protection afforded to the customers who seek to have the QRU achieve the Standard.  To correct this asymmetry, WRA/CoSEIA recommend in the post Compliance Year calculation of the Retail Rate Impact, the Commission require QRUs to acquire RECs with any unexpended funds which the QRUs may have resulting from the use of actual Compliance Year data.
27. We find this request problematic.  We disagree with the premise of WRA/CoSEIA’s request that a QRU must spend money for the sake of spending money if it has excess funds.  We are unclear whether this required spending happens regardless of whether the QRU has reached compliance with the Standard or not.  If the premise of the WRA/CoSEIA suggestion is that a QRU has not achieved compliance with the Standard and has excess funds, we do not believe that a rule should usurp the QRU management’s discretion.  Under this scenario, QRU management will have to determine how it wishes to proceed.  There are two likely options.  First a QRU could buy RECs in the market, as suggested by WRA/CoSEIA, or it could defer buying RECs and borrow-forward RECs from a future Compliance Year.
  We find that the QRU should determine how it wishes to rectify a possible noncompliance situation and the Rules should not automatically force a QRU into a purchasing REC.  If a QRU ultimately fails to achieve compliance with the Standard, the Rules provide for the assessment of administrative penalties.
  We find the Rules do provide symmetry for the over and under‑spending situation.  In both cases either a QRU may request that interest be accrued on the over-spending in the next Compliance Plan filing or the customers automatically receive interest on the under-spending in the next Compliance Plan.
  As a result, we deny reconsideration on this issue.
6. Rule 3661 – Retail Rate Impact

28. Public Service requests rehearing on this portion of the Rules because it contends that the modeling required is so complex that the Commission and the parties may not completely understand it.  Public Service suggests that a hearing to address how the “math” under this rule would work would be appropriate.
29. While we agree that the underlying math of the modeling has not been addressed during this rulemaking, we find holding additional hearings would have the effect of sacrificing the good for the perfect.  We expect that after a complete Compliance Year cycle (Compliance Plan filing, Annual Compliance Report review, and possible Compliance Hearing) has been completed, other rules, besides just the “math” of this rule, will need to be re-examined based on that experience.  We find that the Rules and our written decisions provide a reasonable basis for the parties to determine how to interpret the Rules should an area remain unclear.  As noted by Public Service, these models are complex and because of that there will be many assumptions and inputs which must be determined.  We find it is better to analyze the Rules in the context of actual numbers instead of continued discussions with possible demonstration numbers.  Therefore, we deny reconsideration for this request.
30. CRES contends that by using the modeling inputs, methodologies, and assumptions from the LCP in Rule 3661(d), and ignoring every other policy goal of Amendment 37, the Commission has transformed the broad policies that voters ratified into the policy of sole focus on “least-cost” that represents the Commission’s policy preference.  CRES alleges that the Commission has substituted its policy judgments for those of the framers and majority of voters.  Consistent with our prior ruling on Rule 3655(m)(I) regarding the seven policy goals, we deny this request for reconsideration.  We believe that maximizing the acquisition of renewable energy (subject to the retail cost cap) is furthered by Rule 3661(d), which is consistent with Amendment 37
31. WRA/CoSEIA also object to Rule 3661(d).  They request that the Commission provide interested parties with access to bid price information, modeling inputs, methodologies and assumptions under standard confidentiality in order to provide transparency and public legitimacy to the implementation of the Standard.  They strenuously object to a general rule affording highly confidential treatment to unsuccessful bid price information.  WRA/CoSEIA contend there is absolutely no evidence that allowing interested parties access to this information somehow compromises the integrity of the process. 

32. We note in Decision No. C06-0091 we specifically removed the language which would have automatically granted highly confidential treatment for unsuccessful bid price information.  In its place we included language which provides that any claimed confidential information will be protected in accord with our rules of Practice and Procedure.  Under our confidential rules any party may request confidential treatment and other parties have the opportunity to challenge the request.  Therefore we deny WRA/CoSEIA’s request for reconsideration.
33. CRES contends that the Commission does not have jurisdiction to amend the statute to require “commercial operation” as a condition of treating eligible renewable energy resources differently for compliance purposes than for purposes of calculating rate impacts under Rule 3661(f)(I).  It claims this interpretation acts to reduce the scope of the renewable energy standard policy of sustained, orderly development of renewable resources   CRES asserts that it is logical that if resources are counted for compliance they should be counted for determining net benefits.
34. We disagree with CRES regarding this Commission’s jurisdiction.  Under the Rulemaking statute of the Colorado Administrative Procedures Act (APA), an agency has broad authority to interpret statutes which require that agency to promulgate rules.  After considering written comments, oral testimony and evidence, we have determined to include the term “commercially operational” into the language of the rule.  We find that determination to be within the discretion afforded this Commission under the APA.

35. WRA/CoSEIA believes the additional language regarding “commercially operational” can not be supported by the statute.  The Commission’s decision has the effect of imposing a temporal limitation associated with nonrenewable resources onto the eligible renewable resources as well.  They argue that if an eligible renewable energy resource is generating electricity in 2007 and that electricity is part of the QRU’s retail electricity sales in 2007, then the costs and benefits for generating that electricity must be counted towards the retail rate impact determination in that year, regardless of when the renewable energy facility went into commercial operation.

36. Public Service also objects to the "commercially operational" standard, albeit from a different direction.  It seeks reconsideration of the Commission’s ruling that renewable energy facilities which it is pursuing from its recent Least-Cost Planning (LCP) Request for Proposals (RFPs) should only be included in one of the model runs under Rule 3661(f)(I).  Public Service believes these renewable facilities should be included in both model runs.  It contends, that if it has already contracted with a bidder, it is not in a position to realistically substitute non-renewable resources for these renewable resource in any future resource plan because of contractual commitments.  Public Service asserts that if the artificial savings created by these wind facilities are included in the Retail Rate Impact calculation it will have the practical effect of having customers surrender the savings.  It notes that these savings could turn out to be costs (reducing the amount under the Retail Rate Impact limit) if the Company uses some of the modeling assumptions from its most recent LCP regarding the carbon tax and the REC values.
  Public Service provides suggested language if the Commission is inclined to change it mind.

37. Public Service also provides additional alternative language, if the Commission wishes to uphold its prior ruling.  It notes that a QRU may want to acquire renewable resources 
above and beyond what is required for Amendment 37 purposes because it could be in the ratepayer’s best interest.  Public Service suggests that the rule include language that the analysis is to address only resources necessary to comply with the Standard.  It states that it does not oppose the “rolling concept” (resources which are currently operational will change over time), but the Rules should address the idea that the on-going annual costs from prior year Compliance Plans needs to be accounted for in the analysis.

38. We find that no new arguments were presented in these pleadings which would lead us to change our prior ruling regarding the commercially operational standard used for modeling purposes of the Retail Rate Impact.  We note that our ruling was a compromise given two divergent opinions.  However, we find our ruling best comports with the plain language of § 40-2-124(g)(I), namely, that ratepayers will receive the actual savings which a renewable facility creates when it becomes operational and actually displaces higher priced generation through a fuel adjustment clause on their bills.  However, until a renewable facility actually becomes operational those “savings” are captured in the modeling analysis which can provide for more renewable resources to be acquired through the calculation of the Retail Rate Impact.  As we noted in paragraph 124 of Decision No. C05-1461, which adopted these rules:

…According to comments provided by both Public Service and Aquila, implementation of Amendment 37 will not result in any new spending on wind resources; rather, virtually all spending on energy procurement pursuant to the RES will be for solar resources for the first few years.  This means that, while the benefits of wind procured through Public Service’s ongoing RFP will be counted to allow more spending under the retail rate cap (which will be spent on solar resources for the first few years), the cost of procuring such wind energy will not, at least until wind generation is no longer cost-competitive with other resources, reduce the amount of additional spending under the retail rate impact calculation.

39. Therefore, we deny the requests for reconsideration regarding the commercially operational standard.
40. Public Service provides additional language to improve, in its opinion, Rule 3661(f)(I), should the Commission retain the commercially operational standard.  Within the first sentence of 3661(f)(I) it adds the concepts of “expected to be available” and “during the ten years of the RES Planning Period.”  We find this language to be problematic.  We conclude that, if this language were incorporated, the 775 MW of possible new wind resources (that Public Service announced it is pursuing as part of its recent All-Source RFP) would be considered resources which would be included in both model runs—the RES Plan and the No-RES Plan.  This is in conflict with our ruling regarding “commercially operational.”  As a result, we deny the request for reconsideration.

41. The next series of additional language to Rule 3661(f)(I) addresses Public Service’s contention that it may be in the ratepayers’ interest for it to acquire more resources than the level required under the Standard.  To address this concern, Public Service adds the word “necessary” within the sentence regarding the new renewable resources to be acquired.  We agree with Public Service’s concern, but retain concerns about possible gaming by a QRU.  We determine that a QRU could game this rule with respect to when the Standard changes from the three percent to six percent level, and then again when it changes from six percent to ten percent.  For instance, under the Standard a QRU has a three percent compliance level for the period 2007 to 2010, but in 2011 it increases to six percent.  We conclude that a QRU should, for modeling purposes, reflect the gradual building of renewable resources over time.  Thus we would expect that for the compliance periods of 2007 to 2010 a QRU will gradually increase the level of renewable resources up to the six percent level which is effective starting in 2011.  In granting this reconsideration we are deferring the issues of whether Amendment 37 funds are being used to acquire renewable resources above the Standard and whether any of the associated RECs can be counted for compliance with the Standard until we have an actual case before us.  Thus we grant reconsideration with modification, and Rule 3661(f)(I) shall read:
The QRU shall determine all commercially available resources to the QRU, either through ownership or by contract, at the time of the beginning of the Compliance Year and for a minimum of the ten years thereafter (the “RES Planning Period”). The projected costs of these available resources shall be reflected in both of the scenarios analyzed by the QRU’s computer planning models under this paragraph. The QRU shall determine the QRU’s capacity and energy requirements over the RES Planning Period. The QRU shall develop two scenarios to estimate the resource composition of the QRU’s future electric system and the cost of that system over the RES Planning Period.  The first scenario, a Renewable Energy Standard Plan or “RES Plan” should reflect the QRU’s plans and actions to acquire new Eligible Renewable Energy necessary to meet the Renewable Energy Standard reflecting a gradual ramp-up to the 10% level.  The second scenario, a “No RES Plan” should reflect the QRU’s resource plan that meets the QRU’s capacity and energy requirements over the RES Planning Period by replacing the new Eligible Renewable Energy Resources in the RES Plan with new nonrenewable resources reasonably available.  For purposes of this rule, new Eligible Renewable Energy means Eligible Renewable Energy from resources which are not commercially operational at the time these two modeling scenarios are performed.  
42. The next suggested change of Public Service is to Rule 3661(f)(II).  These changes address improved language, and the concept that the ongoing annual costs associated with all Eligible Renewable Energy a QRU has contracted for under the SRO program, or from renewable facilities which were not commercially operational at the time of the modeling runs for Compliance Year 2007, should be reflected in future model runs.  We agree with the recommended language except for the language regarding the 2007 Compliance Year.  We find that limiting it to only the 2007 Compliance Year is too restrictive.  There may be instances in the future when a renewable facility might become commercially operational within a matter of days or weeks of when this analysis is performed, and its ongoing costs should be reflected in the modeling run.  Therefore we grant reconsideration with modification.  Rule 3661(f)(II) reads:
The QRU shall use the comparison of the two model runs of the RES Planning Period along with any additional analysis needed to calculate the estimated annual net retail rate impact for the first Compliance Year of the RES Planning Period. The maximum retail rate impact shall not exceed one percent of the total retail bill annually for each customer. To the extent the RES Plan exceeds this maximum retail rate impact, the QRU shall modify the RES Plan to limit the acquisition of Eligible Renewable Energy so that the QRU Compliance Plan does not exceed the maximum retail rate impact for the first Compliance Year of the RES Planning Period.  In calculating the annual net retail rate impact in each Compliance Plan for the first Compliance Year of the RES Planning Period, the QRU shall take into account the on-going annual costs of all Eligible Renewable Energy that the QRU has contracted to acquire under the Standard Rebate Offer under Rule 3658 and all Eligible Renewable Energy from resources that were not commercially operational to the QRU at the time of performance of the two modeling scenarios by the QRU under Rule 3661(f)(I).
43. WRA/CoSEIA assert that Rule 3661(g) is still missing a determination of the off‑setting benefits and cost savings associated with renewable energy resources other than solar.  It notes that the statute requires a netting of new nonrenewable sources of electricity.  WRA/CoSEIA suggest a proxy representing the difference between the all-in costs per kWh of eligible non-solar resources and the new nonrenewable source of electricity can be developed by the QRU and used in this rule.

44. We find this request reasonable, but will not adopt the suggested concept of “all-in” cost per kWh.  Instead we include broad language requiring the QRU to incorporate any other cost savings from the deployment of other non-solar renewable resources into the alternative analysis.  Thus we grant reconsideration with modification and adopt Rule 3661(g)(I), which reads as follows:
The retail rate impact will be determined by using the estimated costs of the proposed Solar Electric Generating Technologies less the estimated annual average costs of energy of existing resources that would be replaced with energy generated by the proposed Solar Electric Generating Technologies.  The QRU shall also incorporate into this retail rate impact analysis other cost savings created by the deployment of the Solar Electric Generating Technologies and any other cost savings from the deployment of other non-solar renewable energy resources used to meet the Standard.  These cost savings include, but are not limited to, the avoided or deferred costs of generation, transmission and distribution facilities.

7. Rule 3662 – Annual Compliance Report

45. CRES asserts that the QRUs’ Annual Compliance Reports must address whether each of the Amendment 37 policy goals are being met.  We find this request untimely.  In Decision No. C05-1461, which adopted these Rules, the Commission specifically rejected a similar request of Core37
 by adopting Public Service’s proposed language for the Annual Compliance Report
 section of the Rules.  Therefore we deny reconsideration.

46. Public Service believes the last sentence of Rule 3662(a)(I) should be deleted because its accounting system does not track retail sales by type of resource.  We find this request reasonable and therefore grant the request.

47. Public Service also suggests the last sentence of Rule 3662(a)(IX) should be deleted because, by definition, the SRO produces SO-RECs and it is the only type of resource that can be acquired under the SRO.  We find this request reasonable and grant it as well.
8. Rule 3663 – Compliance Report Review

48. WRA/CoSEIA believe the QRU should have the burden of proof in cases where the QRU claims it could not have complied with the Rules because of either the Retail Rate Impact cap or for events beyond its reasonable control which could have been mitigated as provided in Rules 3663(b)(I)(B) and 3663(b)(II).  They note that § 40-2-124(1)(i) C.R.S. states:  “…The Commission shall exempt a qualifying retail utility from administrative penalties for an individual compliance year if the utility demonstrates that the retail rate impact cap … has been reached and the utility has not achieved full compliance with [the renewable energy standards].”  Thus, in WRA/CoSEIA’s opinion, the burden of proof is clearly on the QRU asserting the claim of noncompliance due to the Retail Rate Impact cap.
49. In Decision No. C06-0091, we changed Rule 3663(b)(II) to conform with the Administrative Practice Act (APA) that the proponent of an order shall have the burden of proof.  See § 24-4-105(7) C.R.S.  We now clarify that § 40-2-124(1)(i) C.R.S. specifically shifts the burden of proof to a QRU should it claim that the Retail Rate Impact cap prevented it from achieving compliance with the Standard.  Thus we grant reconsideration and adopt a new Rule 3663(b)(II), which reads: 
At the evidentiary hearing, if the QRU asserts that the Renewable Energy Standard was not met due to the Retail Rate Impact, it will have the burden of proof that it failed to comply with the solar, on-site solar and non-solar components of its Renewable Energy Standard during the most recently completed Compliance Year because of the Retail Rate Impact.

50. However, we deny WRA/CoSEIA’s request for reconsideration that a QRU has the only burden of proof in cases where it claims it could not achieve compliance with the Standard because of events beyond its reasonable control.  Rather we find that in such a proceeding, there is a shifting of the burden of proof.  That is, when the proponent of an order brings forward a claim that a QRU failed to meet the Renewable Energy Standard, the burden of proof lies with the proponent to prove the QRU failed to meet the Standard.  On the other hand, should the QRU raise the affirmative defense that it failed to meet the Standard due to circumstances beyond its control, the burden shifts to the QRU to prove its claim.

51. We add additional language to Rule 3663(b)(III) by inserting the phrase “that could not have been reasonably mitigated” to make this rule consistent with Rule 3663(c)(I)(C).
52. Public Service adds the phrase “all or part of” to Rule 3663(c)(A) for the possible amount the Commission might impose as an administrative penalty.  It believes this phrase provides more flexibility to the Commission.  We find this request reasonable and grant reconsideration.
II. ORDER

A. The Commission Orders That:

1. The Motion to Accept as Late-Filed the Request for Rehearing, Reargument or Reconsideration of Decision No. C06-0091 filed on February 27, by Western Resources Advocates and the Colorado Solar Energy Industry Association is granted.
2. The applications for Rehearing, Reargument and Reconsideration filed by the Colorado Renewable Energy Society, Public Service Company of Colorado, the Colorado Solar Energy Industries Association, and Western Resource Advocates are granted, in part, and denied, in part, consistent with the above discussion.

3. The Commission adopts the Proposed Rules Implementing Renewable Energy Standards 4 CCR 723-3 attached to this Order as Attachment A.

4. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

5. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

6. The 20-day time-period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
March 3, 2006.
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Doug Dean, 
Director
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Commissioners


COMMISSIONER CARL MILLER
CONCURRING, IN PART,
DISSENTING, IN PART.




COMMISSIONER CARL MILLER CONCURRING, IN PART, AND DISSENTING, IN PART  

C. Overview – Rule 3651

1. Recognizing the Commission’s and Staff’s goal to reduce, streamline, and simplify regulations, I see no need to include the legislative declaration as an overview for Rule 3651.  The legislative declaration has no force of law and is therefore meaningless in this rulemaking proceeding.  Including the legislative declaration may in fact cause confusion and a misinterpretation, thereby providing opportunity for unwarranted challenges and disputes.

2. I believe Senate Bill 05-143 captures the spirit and intent of Amendment 37 as expressed by the Colorado voters.  It should be noted that no attempt was made by individuals, parties, or organizations to include the legislative declaration language in statute (i.e., SB-05-143).

3. For the reasons stated, I oppose the inclusion of the legislative declaration as an overview statement to Rule 3651.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



CARL MILLER
__________________________________

Commissioner

� We have included this language in Rule 3651, the "Overview and Purpose" rule.  Commissioner Miller dissented from this inclusion.


� See Decision No. C06-0155 in Docket No. 06S-016E.


� We note that the ability to borrow-forward is only allowed during the first four years of the Standard, see Rule 3654(f).


� Under Rule 3663(c)(I)(A), the Commission can asses penalties against the QRU for the costs that would have been incurred by the QRU to fully comply with such component standard through the acquisition of RECs.


� See Rule 3660(b)(I).


� We note the Company used a REC value of $8.75 based on the comprehensive settlement it reached in its most recent LCP case.


� See paragraph 132 of Decision No. C05-1461.


� See paragraph 136 of Decision No. C05-1461.


� See Harris v. State Board of Agriculture, 968 P.2d 148 (Colo. App 1998), where the Court held that the burden of proof was on a state employee to prove she was terminated involuntarily.  However, once the employee prevails on that issue, it will then be the agency’s burden to prove that the termination was justified by the factual circumstances.





15

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












