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I. BY THE COMMISSION

A. Statement 
1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument, or Reconsideration (RRR) of Commission Decision No. C06-0036 filed by Kinder Morgan, Inc. (KMI) on February 3, 2006.

2. Now being duly advised in the matter, we deny the Application for RRR filed by KMI consistent with the discussion below.  

B. Application for Rehearing, Reargument, or Reconsideration 

3. In its Application for RRR, KMI disputes the findings of the Administrative Law Judge (ALJ) and the Commission that Mr. Schorn did not voluntarily terminate service.  KMI asserts that Mr. Schorn’s actions in remaining silent since 1988 evidence a voluntary termination of service.  According to KMI, Mr. Schorn’s actions indicate he did not act in good faith and, as a result, the Commission should not allow Mr. Schorn to benefit by these actions.  KMI argues that its actions were reasonable, appropriate, and in good faith, while Mr. Schorn’s actions suggest he did not believe he had a duty toward KMI and he did not want to disrupt the status quo by making any inquiry of KMI as long as his silence served his interests.  KMI indicates that its records show that service to Schorn had been terminated effective April, 1988, and Schorn was not a customer after that time.

4. As we stated in Decision No. C06-0036, it is undisputed that prior to 1988 Mr. Schorn was a KMI customer.  Mr. Schorn then continued to receive gas from time to time
 through the meter that was still in place until 2000, when KMI removed the Northern meter and offered to replace the Northern meter if Mr. Schorn corrected certain safety requirements.  KMI then entered an agreement with Mr. Schorn to connect him to its dry-gas Mesa distribution system if Mr. Schorn granted an easement to KMI and paid to install an approximate 300-foot yard line.  It was these actions by KMI that weighed significantly in finding that KMI continued to treat Mr. Schorn as a customer, similar to the manner that KMI switched other customers from its gathering system to a dry-gas distribution line after April, 1988.
  
We find KMI’s arguments regarding Schorn’s actions speculative and unsupported by the record.  In Decision No. C06-0036, we determined that KMI’s actions (or inaction) were not appropriate.  While we also indicated that Schorn’s actions (or inaction) were inappropriate, taken as a whole the record led us to conclude that KMI should be held accountable under these 

5. particular set of facts and circumstances.  KMI offers nothing new here to change that decision.  We therefore deny RRR on this issue.

6. Next, KMI argues that it does not have complete customer records from 1988, and this should not be evidence of unreasonable conduct.  KMI takes the position that the Commission is imposing a new records retention policy through this adjudication and is penalizing KMI for failing to maintain all of Schorn’s records during the 12-year period of inactivity.

7. We disagree.  Our decision was not based on KMI’s lack of records.  Rather, we generally adopted the findings of fact of the ALJ as delineated in the Recommended Decision.  There was nothing to indicate that either the ALJ or the Commission made its determinations based on a lack of records by KMI.  Rather, our findings were based on the actions of the parties as determined on the evidence presented.  Therefore, we deny RRR on this issue.  
8. KMI also argues that Schorn is precluded by the doctrines of waiver and/or laches from asserting that he was a KMI customer after 1988.  KMI argues that Schorn waived his right to assert he was a KMI customer after April, 1988 because he has intentionally abandoned that legal right.  KMI cites case law
 for the proposition that waiver may be implied when a party engages in conduct which manifests an intent to relinquish the right or privilege, or acts inconsistently with its assertion.  KMI maintains that Schorn waived his right to assert customer status by virtue of his own 12 years of silence and course of conduct evidencing he was not a customer of KMI.  According to KMI, Schorn’s actions after April, 1988 demonstrated that he voluntarily terminated service with KMI.  Any reasonable standard, according to KMI, demonstrates an understanding from Schorn’s perspective that the contractual relationship between he and KMI had been voluntarily terminated in April, 1988.  KMI argues that it was not until KMI removed the meter and disconnected the tap that Mr. Schorn ceased his silence and alleged he was a customer.  Additionally, using the same arguments, KMI asserts that Schorn is barred from his claim under the doctrine of laches.  That doctrine holds that a claimant who has unreasonably delayed or been negligent in asserting a claim does not have an equitable claim due to the prejudice that inures to the party against whom the relief is sought.  Consequently, KMI asserts that Schorn’s silence and delay in asserting his entitlement to a contractual relationship between himself and KMI clearly prejudices KMI.

9. We disagree with KMI’s arguments.  As we stated in Decision No. C06-0036, there is no dispute that Mr. Schorn was a customer in 1988; Mr. Schorn continued to receive service from time to time when the wellhead gas was not available; and KMI itself considered Mr. Schorn to be a customer and initially offered to replace his meter in 2000 if he made certain safety repairs to his service line.  Additionally, as indicated above, we found it was reasonable for Schorn to consider himself a customer of KMI since April, 1988.  Therefore, it is apparent that Schorn’s claim arose from the matters that occurred as a result of KMI’s offer to replace the Northern meter, its failure to keep Schorn informed of its realignment of the gas main, as well as the subsequent increase in associated costs.  Schorn’s claim only arose following these actions.  The evidence presented indicates that Schorn believed all along he was a customer of KMI since April, 1988 and only brought the complaint after 2000 and the main line realignment issues arose.  Therefore, we find that Schorn timely filed his complaint and the doctrines of laches and waiver are not implicated.  We consequently deny RRR on this issue.  The findings of fact of the ALJ and the Commission decision on exceptions adequately establish that Mr. Schorn was, and continues to be, a KMI customer.  KMI offers nothing new on RRR to alter those findings.  Therefore, we deny KMI’s RRR in its entirety.  
10. We also note that, in Decision No. C06-0036, we found neither party came into this matter with “clean hands.”
  Applying equitable principles, we found that weighing the evidence as a whole, it was KMI’s action (or lack of action) that gave rise to the issues here.  We also clarify that our findings in Decision No. C06-0036 were not intended to be a new blanket policy finding, but rather are applicable only to this particular set of circumstances.

II. ORDER  

A. The Commission Orders That:  

1. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C06-0036 filed by Kinder Morgan, Inc., on February 3, 2006, is denied in its entirety, consistent with the discussion above.

2. This Order is effective on its Mailed Date. 
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 22, 2006.
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�  When wellhead gas was not available.


�  See paragraphs 43 through 49 of Decision No. C06-0036.


� See, David E. Burman et al. v. Richmond Homes, Ltd et al., 821 P.2d 913, 919-20 (Colo.  App. 1991); K N Energy, Inc. v. Great Western Sugar Company, 698 P.2d 769, 778 n. 10 (Colo. 1985); Carter Baron Drilling v. Excel Energy Corporation et al., 581 F.Supp. 592, 595-600 (D. Colo. 1984) (citation omitted).


� We remain concerned that Mr. Schorn’s availing to himself of KMI’s service from time to time over 12 years, without ever inquiring about not being billed for such service, has enured to Mr. Schorn’s benefit.
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