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DOCKET NO. 06A-049FEG


Decision No. C06-0151

Appendix A to Commission Decision
The following paragraphs to the Decision shall be modified to read as indicated below.

Paragraph 6.
It is a prerequisite for a utility wishing to exercise any franchise agreement or privileges entered with a municipality to first obtain from the Commission pursuant to § 40-5-102, C.R.S. a certificate that the public convenience and necessity require the exercise of such right or privilege.
Paragraph 8.
We emphasize that it is PSCo’s responsibility to timely file applications for CPCNs to exercise franchise rights.  We are concerned that notice requirements for Ordinance No. 4, Series 2004 were not properly executed.  However, this application seeks a CPCN to exercise franchise rights granted in Ordinance No. 11, series 2005.  It is important to note that once a utility has been granted an initial CPCN pursuant to § 40-5-102, C.R.S. to serve the area within the municipality, that utility has the right and obligation to serve the geographic area within the municipality with or without a franchise agreement, unless the municipality determines it wishes to provide utility services within its boundaries.  See, Union Rural Elec. Ass’n v. Town of Frederick, 629 P.2d 1093 (Colo. App. 1981).  When the municipality and utility enter into a franchise agreement, that agreement must be submitted to the Commission for approval pursuant to § 40-5-102, C.R.S.

The lapse of a franchise agreement with a municipality does not preclude a utility properly certificated to serve an area within the municipality from continuing to serve that municipality.  This is because the utility still possesses the right and obligation to serve that certificated territory pursuant to § 40-5-102, C.R.S.  Only upon a showing that a utility is unwilling or unable to serve a particular area may a right granted pursuant to § 40-5-102, C.R.S. to serve a certificated area be revoked.  Public Service Company of Colorado v. Public Utilities Com’n, 765 P.2d 1015 (Colo. 1988).
Paragraph 9.
Applications pursuant to § 40-5-102, C.R.S. allow the Commission to review franchise agreement to ensure that the terms are reasonable and in the public interest.

Paragraph 10.
We find it important to note that Public Service has the obligation to serve the area that is the subject of this franchise agreement.  The rights and obligations, including the obligation to serve, granted by a Commission CPCN extend beyond the proposed expiration date of a franchise agreement.

Paragraph 13.
We find that the franchise is required by public convenience and necessity and that the terms of the franchise agreement are reasonable and are in the public interest.  However, in the event that issues of revenue requirement, cost allocation, and rate design are implicated by any provision of the franchise agreement, those issues will be analyzed in an appropriate Commission docket.  Approval of the franchise agreement does not constitute approval of, or precedent regarding any principal or issue in revenue requirement, cost allocation, or rate design in any gas or electric cost adjustment, refund or rate case dockets.
The following Ordering Paragraphs to the Decision shall be modified to read as indicated below

Paragraph 2.  
The grant of the CPCN to operate under the terms of this franchise agreement is in the public interest and in accordance with the terms of § 40-5-102, C.R.S.

Paragraph 4.
This grant of authority shall not be construed as constituting approval of any rate, charge, classification, or any rule, regulation, or practice affecting such rate or service contained or referenced in the franchise agreement.  Approval of the franchise agreement is without prejudice concerning any rate, charge, classification, principle or issue in revenue requirement, cost allocation, and rate design in any gas or electric cost adjustment, refund or rate case dockets.
