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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a filing entitled “Staff’s Response to Kinder Morgan’s Petition for Declaratory Judgment.”  We do not construe the filing as a true response to Kinder Morgan, Inc.’s (KMI) Petition, rather it is more in the nature of a request for clarification.  On December 8, 2005, Staff of the Commission (Staff) filed a motion requesting until January 8, 2006 to respond to KMI’s petition for declaratory judgment which was granted on December 30, 2005 in Decision No. C05-1528. Further, on January 20, 2006, the Commission issued Decision No. C06-0044, opening Docket No. 06D-026G to consider the Petition filed by KMI.

2. Staff submits that all issues relating to whether KMI’s application for a certificate of public convenience and necessity (CPCN) in Otero and Bent Counties will be resolved in Docket No. 06D-026G, and requests that, if the Administrative Law Judge (ALJ) disagrees with this characterization of the docket, an order setting a date for conference be issued.  We now clarify the matter.  

3. Docket No. 06D-026G is for consideration of KMI’s petition for declaratory judgment only.  The issue of whether a county has the legal authority to enter into a franchise agreement will not be considered as part of that docket.  That issue is still pending before the ALJ in this docket.

4. As noted in Decision No. C06-0044, in its Petition KMI asks that the Commission declare that KMI’s Commission-issued CPCNs for the territory covered by its previous franchise agreements with Otero and Bent Counties shall remain in full force and effect even if the Commission were to determine that counties did not have the authority to enter into franchise agreements.

5. In Decision No. C06-0044, the Commission specifically indicated that matters currently pending before the ALJ in this docket would be handled by the ALJ.  If Staff wishes to participate in Docket No. 06D-026G and file a response to KMI’s Petition, it may intervene in that docket and file a response.

II. order

A. The Commission Orders That:

1. The Administrative Law Judge in this docket shall hear all matters currently pending in this docket.
2. Kinder Morgan Inc.’s petition for declaratory judgment shall be heard in Docket No. 06D-026G.
3. Intervention in Docket No. 06D-026G shall be as allowed by the Commission’s rules.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 1, 2006.
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