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I. BY THE COMMISSION
A. Statement  

1. This matter comes before the Commission for consideration of exceptions filed by Public Service Company of Colorado (Public Service or Company) on December 5, 2005 to Recommended Decision No. R05-1349, Staff of the Commission’s (Staff) response to those exceptions filed on December 5, 2005 and Public Service’s motion for leave to file a reply to Staff’s response to Public Service’s exceptions, and the reply filed on December 20, 2005.  In general, we agree with Public Service’s exceptions save for one area where we believe the record to be insufficient for us to make a determination.  We grant Public Service’s motion to allow a reply because it settles one contested issue and is in the nature of a clarification rather than further argument.  We also grant in part Public Service’s exceptions, deny its other exceptions without prejudice, and remand this matter to the Administrative Law Judge (ALJ) for limited further proceedings.

B. Background

2. The Daniels Park transmission corridor is very important to the State as a conduit for electricity generated south of the Denver metropolitan area.  It has been the subject of previous Commission dockets, and its importance is again highlighted with the construction of new generation facilities in Pueblo, at Comanche.
  
3. On February 16, 2005, Public Service filed an application for a Certificate of Public Convenience and Necessity (CPCN) along with a request for specific findings of reasonableness with respect to electromagnetic fields (EMFs) and noise, seeking the Commission’s authorization and approval for the construction of the Comanche-Daniels Park 345kV Transmission Project.  This project includes two, 345kV double-circuit transmission lines referred to as the Western Circuit and Eastern Circuit.  The Eastern Circuit would connect the Comanche Station directly to the Daniels Park Substation via the previously constructed Midway-Daniels Park transmission line (Docket No. 03A-276E).  The Western Circuit will replace an existing 230kV single-circuit with a double-circuit transmission line built to 345kV specifications, but initially operated at 230kV from the Midway Substation to the Daniels Park Substation.  Supporting testimony justifying this project and explaining its design was provided by Public Service.

4. The Commission gave public notice of the application on February 17, 2005.  Staff and the Colorado Office of Consumer Counsel intervened as of right, and Aquila Inc., Leslie Glustrom, Climax Molybdenum Company (CMC), CF&I Steel, LP (CF&I), Thomas Kellogg and Carol Padilla, Castle Pines North Association (CPNA), Colorado Springs Utilities, Kurt and Kimberly Steenhoek, and Tri-State Generation and Transmission Association, Inc. filed petitions to intervene.  

5. These petitions to intervene were granted, and CPNA withdrew its intervention on May 26, 2005.  In Decision No. R05-0526-I, the ALJ scheduled a public hearing on the application which was held on June 14, 2005.  A hearing was then held as scheduled on June 22 through 24, 2005 at the offices of the Commission, where testimony and exhibits were offered by the parties and accepted into evidence. Public Service, CMC and CF&I (jointly), the Steenhocks, and Staff filed post-hearing statements of position.  The ALJ then issued Recommended Decision No. R05-1349 on November 14, 2005.

6. The ALJ recommended that: 1) The Application of Public Service for a CPCN to construct the Comanche Daniels Park 345kV Transmission project be granted; 2) The Western Circuits be authorized to operate at 230kV until a separate CPCN application to operate at 345kV is submitted by Public Service and approved by the Commission; 3) Public Service be granted a CPCN to operate the existing 345kV-capable Eastern Circuits at 345kV;  4) The projected EMFs resulting from this project be deemed reasonable; 5) The projected noise level of 58dB(A), stated as L-50 dB(A), measured at the edge of right-of-way (ROW) when the line is operated at 345kV, is reasonable; and 6) Noise levels that exceed the upper limit of 58dB(A) as measured at the edge of ROW be deemed unreasonable.  Verification measurements are to be made six months and one year after the Project is operated at 345kV.  Public Service then filed its exceptions on December 5, 2005 (on December 7, 2005, the Company filed an Errata to its Exceptions which corrected a sentence on Page 10). 
II. DISCUSSION
A. Public Service’s Exceptions

7. First, Public Service argues that footnote 34 of the Recommended Decision should be struck.  This footnote addresses whether it is prudent to include in rate base the additional expenditures associated with construction of the Western Circuits at 345kV when initial operation will be at 230kV.  Footnote 34 reads as follows:


The cost of the Western Circuits between Midway Substation and Daniels Park Substation at 345kV should not be included in Public Service’s rate base unless PSCo establishes in an appropriate rate proceeding that the Project at 345kV is used and useful.  In the event it should develop that, for whatever reason, that segment is not operated at the 345kV voltage level, the used and useful concept should limit PSCo’s ability to recover the incremental cost incurred in constructing the Western Circuits between Midway Substation and Daniels Park Substation for 345kV operation.

8. Public Service argues that if the ALJ finds it prudent to build a project to higher specifications than currently needed, in this case to build to 345kV capabilities while only 230kV operation is currently needed, then Public Service may recoup those incremental costs through base rates.  Public Service notes that, in Docket No. 03A-276E a similar footnote was inserted in the recommended decision, and the Commission removed it.  Staff takes no position on this issue in its reply to Public Service’s exceptions.  We agree with Public Service’s exceptions for the same reasons set forth in Decision No. C04-0051, and strike footnote 34 from the recommended decision.  The circumstances outlined in Docket No. 03A-276E have not changed.  It is the policy of this Commission to encourage the construction of 345kV lines to cope with the increased need for transmission along the front-range.  Population growth along the I-25 corridor will increase the need for transmission from the southern part of Colorado to the north.  We believe that the incremental expenditure to construct at 345kV (as opposed to 230kV) is prudent given the even larger cost that Public Service would face to reconstruct the entire line, and the strong likelihood that the line will be operated at 345kV.

9. Public Service next argues that paragraph 65 of the Recommended Decision should be deleted. Staff takes no position in its reply.  That paragraph states:

65.
The ALJ wishes to be clear that a finding that the Project is necessary for § 40-5-101(1), C.R.S., purposes does not constitute a finding concerning – and does not indicate any predisposition with respect to – the prudency of the Project’s costs as estimated and presented by PSCo in this docket.  The Commission will make its determination with respect to the prudency of, and the inclusion in rate base of, the costs of the Project in a subsequent proceeding.

10. We believe that this paragraph should be removed as well.  In granting the CPCN for this project, we are determining that the present or future public convenience will benefit from this project, and that it would be prudent for the Company to invest amounts estimated for this project now.  As noted by Public Service, dollars spent in excess of the amounts estimated are open to review in future proceedings.

11. Public Service also asks the Commission to correct two minor errors in the findings of fact in the recommended decision.  The first is in paragraph 40.  We agree with Public Service that new ROW will be required for construction of this project between Comanche and Midway, and that Public Service has not yet identified the precise route, although generally it will follow existing transmission lines.  The Company’s testimony states an exact route has not yet been determined, but that system planning studies were based on an assumed route adjacent to the existing lines for the Eastern Circuits from Comanche to just outside Midway Substation.  We therefore agree with Public Service that the phrase “adjacent to the existing transmission lines” be deleted from paragraph 40.

12. Second, Public Service believes that the ALJ transposed two numbers in her description of Case 1 in the EMF studies in paragraph 68, and we agree.  As Public Service argues, the third sentence of paragraph 68 should read “[A]lthough there are eight cases studied, two are of interest:  Case 1 depicts the Eastern Circuits operating at 345 kV and the Western Circuits operating at 230 kV, and Case 2 depicts both sets of circuits operating at 345 kV.”  We make that correction to the ALJ’s decision.

13. Lastly in its exceptions, Public Service requests modification of several aspects of the recommended decision’s treatment of noise levels.  Public Service asks the Commission to remove the specific maximum allowable noise level not be exceeded under any condition (peak) of 58dB(A), stated as L-50 dB(A) at the edge of the ROW, since it is not supported by the evidence in this case.  Public Service states the projected values from the BPA/EPRI ENVIRO noise-modeling program are averages and will vary from actual values anywhere from 2-3 dB(A).  The Company contends that establishing a cap at a specific, “bright line” value, when analyzing statistical averages, is not reasonable and exposes Public Service to future civil liability.   Public Service thus suggests that the Commission delete paragraph 166 and ordering paragraph 6 because they are not supported by the evidence in the record.  

14. Public Service also disagrees with the ALJ finding that the resulting margin by which the transmission noise will be lower than the ENVIRO model values provides additional justification for establishing a maximum transmission noise level.  Public Service states the ENVIRO model assumes corona-free construction hardware and techniques, so this “margin” does not exist.  Staff does not contest this point in its reply.  There is nothing in the record to indicate that the ENVIRO model does not assume corona free construction hardware and techniques.  We agree with Public Service that there is no margin between actual noise levels and the ENVIRO model projected noise level, because this modeling software assumes corona-free construction hardware and techniques.  
15. In its reply, Staff responded to Public Service’s Exceptions by recommending the Commission deny Public Service’s Exceptions with respect to noise levels for the following reasons: 1) The ALJ appropriately established a maximum specific noise level per her reasoning as articulated in paragraph 144 of the Recommended Decision; 2) The Commission should find that the edge of the ROW is the reasonable location to establish the maximum noise level because it is at this point land ownership of the utility ceases; and 3) Unacceptable noise levels may result if maximum, specific levels are not established.  For example, if the L-50 noise value is 50dB(A) in wet conditions at certain times and 70dB(A) during wet conditions at other times, the average would be approximately 60dB(A), but 70dB(A) would be unacceptably loud.  Staff also argues that it is crucial that this line’s noise performance be measured during wet weather conditions and believes the Commission should require additional, more specific measurements to the six-month and one year noise measurement criteria determined in the Recommended Decision.

16. On December 20, 2005, the Commission received Public Service’s Reply to Staff’s Exceptions.  There were two responses from Public Service: 1) Public Service agreed to the edge of transmission line ROW as the proper measuring point for noise levels; and 2) Public Service also clarified that it is not asking for permission to construct a transmission facility that will emit corona noise, in wet conditions, of 70dB(A).  Public Service expects the facility will temporarily emit corona noise, in wet conditions, within a bandwidth of 55.6 to 61.6 dB(A) at the edge of ROW, but there could be some readings that fall slightly outside this bandwidth.

17. There is a clear difference of opinion between Public Service and Staff regarding how the issue of reasonable transmission noise levels should be addressed.  Public Service believes that a maximum figure should not be established given the actual behavior and characteristics of transmission noise.  It contends that its model is based upon statistical averaging, and that there is a bandwidth oscillating around a central value which leads to an average noise value.  

18. Staff agrees with the ALJ that a specific, maximum value should be established regarding transmission noise levels.  We decline at this point to determine whether the values modeled by Public Service and adopted by the ALJ as a fixed maximum level are reasonable, because there is additional information we believe should be entered into the record.

19. Section 25-12-103(12), C.R.S., adopted in 2004, allows this Commission to determine whether projected noise levels emitted by transmission facilities are reasonable.  The statute also states that an operator or owner of a transmission facility will not be liable in a civil action based upon the noise emitted by the facility as long as it is within the projected noise levels found reasonable by this Commission.  The Supreme Court determined in Public Service Co. of Colorado v. Van Wyk, 27 P.3d 377 (Colo. 2001) that a claim of intentional nuisance against Public Service, beyond the scope of any reasonableness determination of the Commission, was sufficient to survive a motion to dismiss.  Id. at 395.  The Supreme Court decision, along with the statute, effectively precludes any legal action by a property owner for noise at or below a level the Commission has deemed reasonable. 

20. This Commission has previously stated that it supports new transmission infrastructure for Colorado.  We believe the Comanche-Daniels Park Project is important because of the need for transmission capacity along the front-range.  The competing interests of construction costs and reasonable noise emissions need to be fairly and accurately evaluated.  A slight change in dB(A) can result in significant audible noise changes, so attempts should be made to limit the peak values.  Optimized line engineering should balance performance with cost.  

21. The Electric Power Research Institute (EPRI) has produced a book titled “Transmission Line Reference Book 345kV and Above,” which is a guide for power industry transmission line and substation engineers.  This book is referred to as the “Red Book” by industry, and was referenced in Public Service testimony.  The Red Book and the testimony in this case indicate that a 58dB(A) sound level is equivalent to the noise generated in a typical business office.  Additionally, the noise evaluation studies presented in the Red Book set forth the probability of receiving a moderate level of complaints exists when audible noise ranges from approximately 52.5 dB(A) to 58dB(A), and the probability of receiving a high level of complaints increases when audible noise is greater than approximately 58 dB(A).
  The Red Book also provides a summary of the Environmental Protection Agency’s noise guidelines in Table 6.3.1.  

22. In Company testimony, Public Service states that projected noise levels at 345kV at the edge of ROW in wet conditions would average 58.6 dB(A).  Taking into account the 3dB(A) variance, the noise level is projected to be, in wet conditions, within an approximate bandwidth of 55.6-to-61.6 dB(A).  
23. The Commission needs to be sure that reasonable steps have been taken in the design and construction techniques to minimize the noise level while balancing total project costs.  Therefore, we order that additional evidence needs to be taken to ensure that all reasonably appropriate alternate design options have been evaluated.  The Commission is cognizant of the project schedule.  Given project time constraints and the Commission’s desire to attain additional, useful information in a timely fashion, we request that Public Service and Staff answer the following questions and provide evidence of the following to the ALJ on remand:

1) Projected noise levels at the edge of ROW for the  following conductor assemblies:
a. Two-conductor, 954 MCM Cardinal, horizontal configuration, 18” spacing

b. Two-conductor, 1033.5 MCM Curlew, horizontal configuration, 18” spacing

c. Two-conductor, 1272 MCM Pheasant, horizontal configuration, 18” spacing

Corresponding estimated Project costs for these configurations should be included with these additional projected noise study results.  

The Commission requests the results and corresponding Project estimates be entered into the record. 

The Commission believes these other conductor configurations could be analyzed easily and quickly with respect to noise performance by changing several variables within the ENVIRO model.  EPRI’s Red Book states horizontal subconductor configurations reduce noise by 25 percent or 1.5dB(A) versus vertical configurations for the same subconductor.  
2) Were there alternate Project conductor configurations, not listed above, and analyzed that were not included in the record?  If so, what were they and what was the projected noise level performance and estimated Project costs?  The Commission requests these results and corresponding Project estimates be entered into the record for any alternate conductor configurations studied for this Comanche - Daniels Park 345kV Transmission Project Application.

3) What is the impact on noise if the transmission line is raised five feet?  What analysis was performed to determine the optimal transmission line height that balanced cost and noise?  The Commission requests any analysis performed relating to this issue be added to the record.

4) Within the Red Book, several other States’ maximum noise levels are listed.  It would be valuable to learn how other States and their Commissions are interpreting maximum allowable audible noise rules.  The Commission asks Staff to introduce evidence how the Public Utility Commissions of Illinois, New Jersey, Oregon, Arizona, Ohio, Minnesota, Utah, and Georgia interpret their respective allowable audible noise rules when applied to transmission line noise.  

24. After the ALJ receives this evidence, she may in her discretion revise her findings and/or conclusions based on the additional evidence.  In considering whether to do so, the Commission asks the ALJ to consider the following issues:
·
Whether the Commission should issue a “not to exceed” hard cap noise level as being unreasonable or, instead, find Public Service’s projected noise level range to be reasonable;
·
If a hard cap is recommended, whether a temporal factor should be added, e.g., not to exceed X dB(A) for more than Y minutes/hours per day/week/month/year; and
·
Based on a cost-benefit analysis, whether a difficult configuration of the proposed transmission line that reduces noise is justified.
25. In its exceptions, Staff requests that actual noise measurement be performed under wet conditions since this would be the most accurate approach to determining actual versus modeled results.  These actual measurements should be performed soon after the Project has been in service for six months, and a second time soon after the Project has been in service for one year.  This schedule will allow the corridor to be tested after the conductor “burn in” period.  The ALJ’s Recommended Decision states that Public Service, in its testimony, would not be opposed to measuring this transmission corridor for noise levels as long as the measurements were performed wisely.
26. We believe that requiring this measurement be performed several times during wet conductor conditions, and as described in the previous paragraph, is appropriate because the noise levels should be at their highest.

27. Staff asserts that the edge of ROW is the appropriate location for establishing maximum, reasonable noise levels because this is the point land ownership of the utility ceases.  Public Service in its reply agrees with Staff on the appropriate measuring point.  We agree with Staff, Public Service and their rationale, and request this measurement be performed as described above.

B. Conclusion

28. We thus grant Public Service’s and Staff’s exceptions in part, and remand this matter to the ALJ for further limited proceedings.  Additional testimony and/or exhibits should be taken into evidence solely on the questions we have posed following the Commission’s rules, including any responses and/or rebuttal.  We deny Public Service’s exceptions with respect to the noise issues without prejudice.  Because this is an interim order, applications for rehearing, reargument, or reconsideration may be filed after the ALJ has issued a decision on remand, following Commission procedure, and may address all issues discussed in this order.  Alternatively, parties may file a motion to reconsider this order (prior to the ALJ’s decision on remand) pursuant to Commission Rule 4 Code of Colorado Regulations 723-1-86(b)(2).

III. ORDER

A. The Commission Orders That:  
1. Public Service Company of Colorado’s (Public Service) Exceptions are granted in part as discussed above.

2. Public Service’s exceptions relating to noise issues are denied without prejudice as discussed above.

3. Footnote 34 of Recommended Decision No. C05-1349 is struck.

4. Paragraph 65 of the Recommended Decision is struck.

5. In paragraph 40 of the Recommended Decision, the phrase “transmission adjacent to the existing lines” is struck, and replaced by “transmission.”

6. The third sentence of paragraph 68 of the Recommended Decision is revised to read: 

Although there are eight cases studied, two are of interest:  Case 1 depicts the Eastern Circuits operating at 345 kV and the Western Circuits operating at 230 kV, and Case 2 depicts both sets of circuits operating at 345 kV.

7. This matter is remanded to the Administrative Law Judge for further evidentiary proceedings to receive information and answers to the questions posed to Public Service and Staff of the Commission as set forth above.

8. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 25, 2006.
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�  Most recently, in Docket No. 03A-276E, the Commission granted Public Service a Certificate of Public Convenience and Necessity for the Midway-Daniels Park Transmission Rebuild Project.  We also found that the projected noise levels of 47dBA would be reasonable at 230kV.


� It is unclear what amount of complaints would occur based on these noise levels at the edge of the ROW in wet conditions, because Colorado has an arid climate (thus wet conditions do not occur often), and most occupied dwellings are located some distance away from the edge of ROW.
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