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I. BY THE COMMISSION

A. Procedural and Factual Background
1. This matter comes before the Commission as the result of Civil Penalty Assessment Notice No. 75342, alleging that Darrel Segers, doing business as Designated Driver Service (Respondent), violated  § 40-16-104(1), C.R.S. (operating without a certificate of public convenience and necessity), on one occasion and Rule 12.1 of the Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 Code of Colorado Regulations (CCR) 723-31 (failure to have proper insurance) on one occasion.  
2. Respondent has been held liable on these two separate counts as detailed in Recommended Decision No. R05-1424 (Recommended Decision) effective December 2, 2005. The Administrative Law Judge (ALJ) ordered the applicable civil penalty for these violations at $800.00. 
3. On December 13, 2005, Respondent timely filed exceptions to the Recommended Decision. In his exceptions Respondent seeks a review of the transcript and a reversal of the Recommended Decision.

4. Respondent did not serve his exceptions on Staff of the Public Utilities Commission (Staff) or its counsel as required by Commission rule (4 CCR 723-1-7(b)(5)).  Staff and its counsel became aware of Respondent’s exception on January 3, 2006.  On January 5, 2006, Staff filed a motion for leave to late file response to exceptions and for a wavier of response time.  Staff simultaneously filed its response to Respondent’s exceptions to the Recommended Decision.
B. Discussion

5. Pursuant to 4 CCR 723-1-7(b)(5) Respondent is required to serve Staff or its counsel with his exceptions.  Because Staff was not served with the exceptions, we grant its motion for leave to late-file response to exceptions and for waiver of response time.  
6. In his exceptions Respondent “requests a review of the transcript and a reversal of recommended decision.”  However, § 40-6-113, C.R.S., requires “any party who seeks to reverse, modify, or annul the recommended decision of a[n] administrative law judge…..[to] promptly notify the official reporter of the parts of the transcript of the proceedings which shall be prepared and certified by the official reporter.”  Additionally, § 40-6-113, C.R.S., requires that “the transcript, as so prepared shall be filed with the commission on or before the time the first pleading is required to be filed with the commission by the party, whether such pleading is exceptions or a petition for rehearing, reconsideration, or reargument.”  Because Respondent has failed to comply with § 40-6-113, C.R.S., he has missed his opportunity to make the hearing transcript a part of the Commission’s record on review of his exceptions.  In the absence of a transcript, the Commission must accept the basic findings of fact (lines 12-37) set forth in the Recommended Decision as complete and accurate.  See § 40-6-113(4), C.R.S.  
7. Although we take the ALJ’s findings of fact as complete and accurate, the Respondent argues against the ALJ’s allowance of telephone testimony by Staff’s witness Mr. Hughes, which provides a significant amount of information within the findings of fact section in the Recommended Decision.  Respondent objected to the proposed testimony by telephone when the original motion by Staff was filed. 
8. The Commission does not have a specific rule concerning the receipt of testimony by way of telephone.  However, the Administrative Procedures Act grants the ALJ authority to regulate the manner in which evidence is to be received at hearing.  See § 24-4-105(4), C.R.S.  Although the ALJ has stated that “it is indisputable that the testimony of Mr. Hughes is indispensable to Staff’s case,” he gives no additional reasons for allowing the telephone testimony.  Recommended Decision, pg. 1-2 line 9.  We now look further into whether the ALJ’s allowance of telephone testimony was appropriate.

9. In the past, the Commission and the ALJ have allowed testimony to be presented via telephone in order to accommodate witnesses that were unable to appear at a hearing.  See Decision No. R04-0260-I.  In addition, the courts have sanctioned the use of telephone testimony by administrative agencies.  See Colorado State Board of Medical Examiners v. Thompson, 944 P.2d 547 (Colo. App. 1996)(ALJ has the discretion to allow testimony to be taken by telephone upon a showing of good cause).
10. Rule 43(i) of the Colorado Rules of Civil Procedure (CRCP) provides some guidance in deciding whether there is good cause to allow telephone testimony.  That rule authorizes telephone testimony and lists eight factors designed to assist in determining whether in the interest of justice such testimony should be allowed.  These factors include: (1) Whether there is a statutory right to testimony by telephone; (2) The cost savings to the parties of having the testimony presented by telephone versus the cost of the witness appearing in person; (3) The availability of appropriate equipment at the court to permit the presentation of testimony by telephone; (4) The availability of the witness to appear personally in court; (5) The relative importance of the issue or issues for which the witness is offered to testify; (6) If the credibility of the witness is an issue; (7) Whether the case is to be tried to court or to a jury; and (8) Whether the presentation of testimony by telephone would inhibit the ability to cross-examine the witness.
11. Application of those factors to the present circumstances supports authorizing Mr. Hughes’ testimony by telephone.  His testimony was critical to the issues involved in this matter
 and there is no indication that Respondent could not effectively cross-examine him over the telephone.  The case was tried before an ALJ as opposed to a lay jury.  The cost and inconvenience associated with having Mr. Hughes appear in Grand Junction from his residence in Telluride (approximately a three and one-half hour car ride) are notable and the Commission had appropriate equipment with which to accommodate his testimony by telephone.  The record reflects that Mr. Hughes did not need to refer to documents when providing his testimony.  Finally, because Mr. Hughes’ sole testimony describes the drivers that provided him service, his credibility is at issue and a con against allowing telephone testimony. However, because Mr. Hughes is an independent third party, there was no obvious bias.  Additionally, the Court has supported ALJ discretion in deciding whether or not credibility of a witness can be determined over telephone testimony.  See, Kroupa v. Industrial Claim Appeals Office of Colorado, 53 P.3d 1192, 1195-1196 (Colo. App. 2002) (upholding ALJ’s rejection of claimant’s suggestion that “in-person testimony would be more persuasive, noting that, in her experience with video conferencing and telephone testimony, ‘credibility and persuasiveness ... is not determined by who is present in the room with me’”).
12. In addition, a recent Colorado District Court case held that the crucial issues under CRCP 43(i) include whether the credibility of the witnesses is at issue and whether the presentation of testimony by telephone would inhibit the ability to cross exam each witness.  Noack v. State Farm Insurance Company, No. 04 CV 662, 2005 WL 3157929, *1 (Colo. Dist. Ct., 2005).  Again, application of these two factors to the present circumstances supports authorizing Mr. Hughes’ testimony by telephone.  
13. The Respondent’s remaining exceptions only restate the facts for the purpose of pointing out the testimony discrepancies identified and analyzed by the ALJ.  The exceptions point out his disagreement with the result but they do not identify any legal errors committed by the ALJ.  
14. Our complete review of the Recommended Decision supports that the conclusion reached by the ALJ follows reasonably from his factual findings.  
II. ORDER

A. The Commission Orders That:

1. Recommended Decision No. R05-1425 is approved as submitted by the Administrative Law Judge.
2. Respondent Darrel Segers, doing business as Designated Driver Service’s exceptions to the recommended decision are denied.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 11, 2006.
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� This factor cuts both ways, that is, Mr. Hughes’ testimony was critical to Staff’s case (and therefore needed to be presented) and admitted against Respondent (and therefore due process rights must be fully considered).
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