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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion for Extraordinary Protection filed by Public Service Company of Colorado (Public Service) on December 1, 2005.  Public Service seeks an order from the Commission affording extraordinary protection to what it describes as “Highly Confidential bid and financial information” contained in the December 1, 2005, Semi-Annual Progress Report for the Comanche Project (Report). 

2. Under the Comprehensive Settlement Agreement dated December 3, 2004, Decision No. C05-0049 (January 21, 2005) in Consolidated Docket Nos. 04A-214E, 04A-215E, and 04A-216E, Public Service is required to file semi-annual progress reports with the Commission with respect to various aspects of the construction of Comanche 3.  Public Service has filed two versions of the progress report with the Commission, a Confidential Version and a Public Version, with the confidential information redacted. 

3. Paragraph 15, of the Comprehensive Settlement Agreement, requires that the semi-annual progress reports shall include construction progress, the status of vendor contracts, bids received, bid selection process, and account balances for all Comanche Project expenditures. The progress reports also shall include information on the budgeted and actual milestone payment schedule, projected and actual overall construction schedule, and the status of ongoing permit applications.  Force majeure clauses contained in each vendor contract as well as any material design or scope changes in the project shall also be reported in the semi-annual progress reports.   

4. The treatment Public Service seeks is to limit disclosure of confidential bid and financial information to Commissioners, Commission Staff, and the Office of Consumer Counsel, as well as their legal counsel.  Public Service requests that all persons, other than the Commissioners, who review the confidential information be required to execute new Non-Disclosure Agreements. 

5. Public Service claims that the information for which they are seeking extraordinary protection falls into one of the following categories: the information sets forth the number of bids received; why the winning bid was selected and the difference between the bid amount and the budgeted amount; the information reveals actual contract language; and the information contains disaggregated budget and capital expenditure information.

6. Public Service argues that disclosure of such information may lead to inflated bid prices in the future and can influence contract negotiations with winning bidders in a manner that is adverse to Public Service and its customers.  Due to a limited number of contractors who perform the construction work required for the Comanche Project, Public Service alleges that they could suffer significant adverse commercial harm if the confidential information were to leak to its contractors or potential contractors, who are in the process of bidding or constructing the Comanche Project. 

7. Public Service is concerned that publication of bid information could lead to collusion and price fixing among bidders.  Additionally, Public Service expresses concern that publishing current bid prices could provide information to bidders that enables them to increase bid prices above levels that they otherwise might bid to Public Service were this information not known.

8. The confidential information also contains actual contract language that has been negotiated by Public Service.  Public Service contends that it could lose leverage in construction contracts that have yet to be negotiated if concessions given in other contracts are revealed. 

9. Public Service maintains that the project continues to be extremely sensitive.  As such, Public Service requests that information that has been earmarked as being confidential be given extraordinary protection as requested in its Motion. 

10. We agree with Public Service that extraordinary protection of the confidential bid and financial information is necessary.  We find such protection necessary to maintain the integrity of the process.  Therefore, we grant Public Service’s request for extraordinary protection of the information contained in the December 1, 2005 Report.  
II. ORDER

A. The Commission Orders That:

1. The Motion for Extraordinary Protection filed by Public Service Company of Colorado on December 1, 2005 is granted consistent with the discussion above.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 11, 2006.
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