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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application filed by Pac-West Telecomm, Inc. (Pac-West) on November 22, 2005 requesting a Commission order to encumber its operating authority to provide telecommunications services issued by this Commission. Rule 4 Code of Colorado Regulations 723-25-8.

2. Pac-West was granted Commission authority to provide local exchange and emerging telecommunications services in Decision No. C99-762.  In December 2002, Pac-West filed a Notification of Discontinuance of its competitive local exchange carrier (CLEC) services (Docket No. 02J-630AT).  The Commission acknowledged Pac-West’s discontinuance of its CLEC services in a letter from the Commission Director in January 2003.  At the time of making its filing to encumber its operating authority, Pac-West had no CLEC authorization.  Pac-West currently has effective tariffs on file to provide emerging competitive services.  

3. Pac-West, as a part of a loan made by its lender Comerica Bank (Comerica or Lender), is pledging as security its assets, including its regulatory authorities.  This transaction falls under the Commission’s jurisdiction for approval.  

4. On November 30, 2005, Commission Staff (Staff) sent a letter to Pac-West that requested information concerning the proposed encumbrance of its regulatory authorities in Colorado.  The letter contained a request that Pac-West fill out the Commission transfer application form that includes information concerning the transferee when there is a transfer transaction filed for approval.  In lieu of providing information about a transferee, which is not appropriate here, Staff requested that the Lender’s information and acknowledgement be provided as a part of the application.   

5. On December 9, 2005, Pac-West and Comerica filed information in a joint transfer application form.  This included affidavits by both entities.  Comerica does not possess any Commission issued authority to provide telecommunications services but in the event of loan default by Pac-West, Comerica may obtain control of Pac-West’s assets, including its operating authorities.  For this reason it is appropriate that Comerica be included as a joint applicant in the encumbrance request.

6. Following the encumbrance approval, it is Staff’s understanding that Pac-West will continue its regulated operations with no changes to its officers, directors, or the rates, terms, and conditions offered to its customers.

7. On December 1, 2005, Pac-West filed an application to obtain a Certificate of Public Convenience and Necessity to provide CLEC services.  Docket No. 05A-508T.  That CLEC application was approved by the Commission in Decision No. C05-1524 and that authority shall also be encumbered as a part of the loan obligation with Comerica.   

8. On November 23, 2005, the Commission issued a Notice of Application Filed, giving notice to all interested parties.  Interventions were due on or before December 23, 2005.  No interventions were filed.

B. Discussion

9. The application is unopposed and may be considered without a hearing.  § 40-6-109(5), C.R.S.

10. The Commission finds that the proposed encumbrance is not contrary to the public interest.

II. ORDER

A. The Commission Orders That:

1. The joint application for the encumbrance of Pac-West Telecomm, Inc.’s (Pac-West) telecommunications authorities granted by this Commission to Comerica Bank (Comerica) is deemed complete and is granted with conditions.

2. Pac-West and Comerica shall jointly inform the Commission when the encumbrance has been terminated or is no longer effective.  This shall be done with a letter notification to the Commission’s Director noting this Docket in the subject line.  

3. In the event that the encumbrance held by Comerica is exercised or transfers to another entity, Comerica or the new entity and Pac-West shall jointly file a transfer application to transfer the encumbered telecommunications authorities and obtain specific approval for this action by this Commission.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 11, 2006.
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