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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of an application requesting authority to abolish five at-grade railroad crossings on the BNSF Railway Company (BNSF) Holdrege to Sterling Branch Line filed jointly by the City of Sterling (Sterling), State of Colorado and the BNSF (Joint Applicants) on November 15, 2005.

2. On November 23, 2005, BNSF filed a response to a deficiency letter with additional information for the joint application. 

3. The Public Utilities Commission (Commission) gave notice of this application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed November 28, 2005.

4. On December 6, 2005, Gary Castle provided a letter requesting to be included in any hearing concerning this matter.

5. The Commission has reviewed the record in this matter and deems that the application is complete pursuant to § 40-6-109.5, C.R.S.

B. Findings of Fact

6. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the application.

7. The Joint Applicants propose to abolish five existing public at-grade crossings on the BNSF Holdrege to Sterling branch line.  This abolishment will involve removing the rail from the streets, removing the advance warning signs and crossbucks, and necessary street paving at the crossings of this branch line with Chestnut Street (DOT #057439G), Poplar Street (DOT #057440B), 5th Street (DOT #057441H), Division Street (DOT #057442P), and W. Main Street (DOT #057443W). 

8. BNSF operated trains on this industry spur track until late 2000 or early 2001.  BNSF no longer serves any customers on this industry spur track and has ceased to operate trains.  As a result, the crossings are no longer needed.

9. This application requests to abolish the crossings by removing the rail and leaving the roadways.  The Joint Applicants request that the Commission waive the requirements of 4 Code of Colorado Regulations (CCR) 723-1-51(b)(4-6) and (c)(1,2 and 5) because the information required by the Commission Rule will not provide the Commission with any pertinent information to the Application. 

10. We agree that the Joint Applicants should not be required to submit the information required because of the nature of the abolishment of these crossings whereby the roadways remain while the rail is removed.  The requested rule waivers are appropriate.

11. The amended application states that the approximate cost of these crossing abolishments will be approximately $13,000.  The cost will be paid for by Sterling.

12. Sterling will begin removing the tracks and signs within thirty days of the date of the Commission order approving the application, and will be completed within six months thereafter.

13. The letter from Gary Castle requesting to be included in any hearings does not oppose the proposed abolishment of the five crossings.  Rather, Mr. Castle requests to be considered for the purchase of land adjacent to the railway, which does not include any of the crossings.

14. The approval of the purchase of the land adjacent to the railway is not under the purview of this Commission.  

C. Conclusions

15. The Commission has jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and (3)(a), C.R.S.

16. We will construe the letter from Mr. Castle requesting to be included in any hearing in this matter as a request for intervention.  We deny Mr. Castle’s request for intervention because Mr. Castle’s reasons for intervention are not under the purview of this Commission.

17. No intervenor that filed a petition to intervene or other pleading, contests or opposes the application.

18. Because the application is unopposed, the Commission will determine this matter upon the record, without a formal hearing pursuant to § 40-6-109(5), C.R.S., and Rule 24, Commission Rules of Practice and Procedure, 4 CCR 723-1.

19. The public safety, convenience, and necessity require, and will be served by granting this application.

II. ORDER

A. THE COMMISSION ORDERS THAT:

1. The request to waive Commission Rules 4 CCR 723-1-51(b)(4-6) and (c)(1,2 and 5) is granted.

2. The application is deemed complete pursuant to § 40-6-109.5, C.R.S.

3. The request for intervention from Mr. Gary Castle is denied.

4. The application filed by the City of Sterling and the BNSF Railway Company is granted.

5. The City of Sterling is authorized and ordered to proceed with abolishing the five public, at-grade crossings of the Holdrege to Sterling branch line with Chestnut Street (DOT #057439G), Poplar Street (DOT #057440B), 5th Street (DOT #057441H), Division Street (DOT #057442P), and W. Main Street (DOT #057443W) by removing the rail, removing the advance warning signs and crossbucks, and performing the necessary paving at these crossings.

6. The City of Sterling is required to inform the Commission in writing that the crossing abolishments are complete within 10 days after completion.

7. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

8. The Commission retains jurisdiction to enter further required orders.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 11, 2006
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