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I. BY THE COMMISSION

A. Factual and Procedural Background

1. This matter comes before the Commission upon the filing of a Petition for Arbitration by Autotel on November 23, 2005. In its Petition, Autotel requests that the Commission arbitrate an interconnection agreement (ICA) between it and Qwest Corporation (Qwest) to resolve certain issues raised by the parties in the negotiation process and the approval of an ICA in accordance with 47 U.S.C. § 252.

2. Autotel states that there are three issues, and several sub-issues, that it wishes the Commission to arbitrate:  1)  Qwest’s refusal to negotiate in good faith to determine the rates, terms, and conditions of the ICA; 2) relief to avoid future damages by the imposition of rates, terms, and conditions under an ICA; and 3) the timing of the review of state commission actions and Qwest’s violation of the duty to negotiate in good faith pursuant to 47 Code of Federal Regulations 51.301(c)(6).

3. Autotel asserts that its request for negotiation was received by Qwest on June 23, 2005. The 135th day is November 5, 2005. The 160th day is November 30, 2005. The end of the nine-month period for Commission decision is March 23, 2006.

4. On December 19, 2005, Qwest filed a Response to Autotel’s Petition for Arbitration and Motion to Dismiss. In its Response and Motion, Qwest states that Autotel’s Petition is entirely inappropriate in light of the Commission’s Decision No. C05-0242 (adopted February 25, 2005) in which the Commission issued its decision on issues arbitrated between these two parties in Docket No. 04B-361T. Following this decision, the parties filed a signed ICA that was approved by Decision No. C05-0580 on May 11, 2005. This ICA is to have an effective life of three years. 

5. Qwest asserts that when it received Autotel’s request for negotiation on June 23, 2005, Qwest responded that it was not willing to ignore the prior arbitration and restart negotiations, and that it had already fulfilled its obligations under the Federal Telecommunications Act by negotiating and arbitrating the approved agreement still in effect. 

6. Qwest contends that Autotel may not engage in an arbitration proceeding and then indirectly challenge the decision of the Commission by seeking to arbitrate a new ICA containing terms already rejected by the Commission. Qwest states that if this action is allowed it would render the arbitration process meaningless.

7. Further, Qwest states that Autotel in its Petition has not identified any issues that involve a dispute regarding any provision of an ICA between the parties. None of the three issues enumerated by Autotel is a valid issue for arbitration of the terms and conditions of an ICA.  

8. Qwest asks the Commission to Dismiss the Petition based on its stated arguments.

B. Discussion

9. We agree with Qwest’s arguments and dismiss the Petition. By filing this Petition for Arbitration, Autotel is seeking to undermine our previous decision, Decision No. C05-0242, ordering the resolutions of interconnection issues. Autotel could have appealed that decision but chose not to, and instead signed and filed the currently effective ICA per the terms of our decision. Our decision and the resulting ICA are binding on the signatory parties. The parties may negotiate amendments to change the terms of that ICA, but only if both parties are agreeable to the negotiation process.

10. Autotel may not ask this Commission or Qwest to expend additional resources to arbitrate a new agreement when the effective agreement is less than a year into its term. Federal and state law requires negotiations to begin six months prior to the expiration of an agreement, not two and a half years prior. 

11. If Autotel has a concern that Qwest is not adhering to the terms of the ICA, it can file a complaint with this Commission or pursue a proper dispute resolution process. However, we note, as Qwest states in its Response and Motion, that in this Petition Autotel fails to identify any open issues concerning the ICA for this Commission to resolve. 

II. ORDER

A. The Commission Orders That:

1. The Motion to Dismiss the Petition for Arbitration filed by Qwest Corporation is granted.

2. The 20-day time period provided by § 40-4-114(1), C.R.S., within which to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Mailed Date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 21, 2005.
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