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I. STATEMENT

1. This docket concerns the Application of the E-470 Public Highway Authority (E-470) for an order authorizing construction of alterations to the existing E-470 Public Highway (Highway) grade separated overpass of the Union Pacific Railroad Company (Union Pacific) Tracks near Mile Post 624.5 of the Limon Subdivision, DOT No. 906 536L, in the City of Aurora, County of Adams, State of Colorado (Application).  The captioned Application was filed with the Colorado Public Utilities Commission (Commission) on May 3, 2005.  

2. On May 5, 2005, the Commission issued its Notice of Application Filed (Notice). All interested parties were provided notice of this application, including current adjacent property owners, in accordance with § 40-6-108(2), C.R.S.  In that Notice, the Commission established a 30-day intervention period.  

3. On June 2, 2005, Union Pacific filed both an Entry of Appearance and Notice of Intervention in this docket as well as a Motion to Dismiss.  In addition, on June 2, 2005, Counsel for E-470 entered an appearance, prompting Union Pacific to withdraw the request for dismissal on June 13, 2005.

4. On June 16, 2005, the Commission deemed this matter complete and referred it to an Administrative Law Judge (ALJ) for determination of its merits, including the status of the final contract between the parties for construction and maintenance of the subject crossing.  See, Decision No. C05-0747.  The Commission also set this matter for hearing on September 26, 2005, directed that the ALJ dispose of the Entries of Appearance, Notices of Intervention, and motions, and establish a procedural schedule for the filing of exhibit and witness lists and any pre-filed testimony.

5. The ALJ granted withdrawal of Union Pacific’s Motion to Dismiss and established the procedural schedule by Decision No. R05-0770-I (Mailed Date of June 22, 2005).

6. By Decision No. R05-0828-I, the ALJ granted the unopposed request of Union Pacific to reschedule the hearing set in this matter due to a conflict with a hearing in another matter.  The decision granted the relief sought by vacating the hearing set for September 26, 2005 and scheduling a new hearing date of October 4, 2005.  The remainder of the procedural schedule was not affected by Decision No. R05-0828-I.

7. By Decision No. R05-1085-I, the ALJ modified the procedural schedule by granting the Unopposed Motion for Enlargement of Time to Submit Witness and Exhibit Lists and enlarging the time to file E-470’s prehearing lists of witnesses and exhibits to September 14, 2005.  Correspondingly, Union Pacific was granted an enlargement to file its prehearing lists of witnesses and exhibits to September 21, 2005.

8. On September 26, 2005, E-470 filed its Unopposed Motion to Vacate Hearing.  According to the motion, the parties settled all disputed issues and anticipate filing a comprehensive Stipulation for Commission approval.  The agreement was not yet finalized for filing, but in any event, the parties did not believe a hearing will be necessary in this docket.  

9. By Decision No. R05-1178-I, the ALJ acknowledged E-470’s waiver of the statutory time limits for issuance of a decision, granted the unopposed request that the hearing and procedural schedule be vacated, and ordered the filing of status reports.

10. E-470 and Union Pacific, the only parties to this proceeding, have settled their differences, including a contract for construction, operation, and maintenance of the subject crossing as required by Rule 51(d)(1) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  On November 7, 2005, E-470 and Union Pacific filed the fully-executed Public Road At-Grade Crossing Agreement between E-470 and Union Pacific, dated October 24, 2005 (Contract) as a late-filed exhibit, pertaining to the construction, operation, and maintenance of the subject railroad crossing alterations as well as funding for the construction proposed in the Application.  

11. On November 7, 2005, E-470 and Union Pacific jointly filed their Stipulation and Settlement Agreement (Stipulation), incorporating a request for approval of the application based upon the Stipulation.

12. Upon acceptance of the Stipulation, the Application is uncontested, and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-24, without a formal hearing.  

13. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS
14. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.  

15. E-470 is a political subdivision of the State of Colorado that is duly authorized to construct, maintain, and operate highways and streets in the State of Colorado. 

16. Intervenor Union Pacific is the railroad company that owns the track at the crossing in issue in this proceeding.  

17. The Highway is the eastern segment of a planned circumferential beltway around the Denver Metropolitan area.  It is a tollway, built to interstate standards, extending from a connection with I-25 at the south connection with C-470 to I-25 on the north at the Northwest Parkway Extension.  As planned, the Highway will be constructed in phases to an ultimate eight-lane controlled access tollway with provision for multi-modal uses in the median.  

18. By Decision No. R97-943, dated September 15, 1997, the Commission approved construction of a grade separation at the crossing of the Highway with the Union Pacific tracks in Adams County (i.e., the existing crossing, DOT No. 906 536L).  The Highway utilizes two overpass structures for the Highway traffic to cross the Union Pacific tracks.

19. The Highway currently has two signalized at-grade intersections with the entrance and exit ramps at the intersection with I-70.  As part of an overall plan to improve public safety and convenience, E-470 proposes, and has requested authority, to eliminate these two signalized at-grade crossings for E-470 mainline through traffic on the Highway by constructing a new “fly-by” structure that bypasses the signalized intersections.  Such a bypass will improve the mainline capacity and safety of vehicular traffic on the Highway and those entering or exiting I-70 at the Highway.  Local access is maintained to the I-70 ramp connections via new ramps from the fly-by structure, as more specifically described in Exhibits B1 and B2 to the Application.

20. In order to construct the proposed reconfiguration of the Highway, E-470 proposes to construct alterations to the existing grade separated Highway overpass of the Union Pacific tracks near Mile Post 624.5 of the Limon Subdivision, DOT No. 906 536L, in the County of Adams, State of Colorado.  

21. The purpose of this Application is to secure Commission approval to include a new bridge overpass structure for the southbound “Ramp E,” as defined and illustrated in Exhibits C1-C5 to the Application, over the railroad and a widened bridge structure for the northbound Highway over the railroad.  A new retaining wall will be required adjacent to the Ramp E bridge to mitigate construction impacts to an existing aerial electric transmission tower.
 

In 2003, the average daily vehicular traffic count at the existing crossing was 14,000 motor vehicles with a posted speed limit of 70 miles per hour.  There were approximately eight train movements per day at the crossing with a maximum speed of 49 mph.  Vehicular traffic at the crossing is projected to increase to approximately 49,000 vehicles per day over the next 20 years.  The new southbound exit ramp to Gun Club Road (i.e., Ramp E) is expected to carry 6,000 vehicles per day over the next 20 years, with a posted speed limit of 50 miles per hour.

22. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and of grade separations to be constructed.  The Commission has jurisdiction in this matter.

23. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested modifications to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

According to the Application, design and installation of the project will conform to the specifications of the Colorado Public Utilities Commission and of the Association of American Railroads.  .  

24. The proposed improvements are anticipated to cost $3,252,595 and will be borne in their entirety by E-470.  E-470 will be responsible for actual project costs in excess of the anticipated costs and does not request cost allocation in its application.

25. Maintenance of the highway/railroad grade separation structure, including the bridges, bridge foundations, piers, abutments, superstructure, roadway, and roadway drainage, will be the responsibility of E-470. Maintenance of the tracks, railroad grades, and operating facilities will continue to be the responsibility of Union Pacific.

All exhibits, specifications, and plans (including the late-filed Contract) are complete, accurate, and meet Commission requirements.

26. The Application, as supplemented, should be, and will be, granted.  

The proposed alteration of the crossing contained in the Application is reasonable, is necessary to prevent accidents and to promote public safety, is appropriate, and is in the public interest.  The public safety, convenience, and necessity require, and will be served by, the 

27. granting of this application.  The record supports the need for the proposed alterations, and it will be authorized.

28. E-470 shall inform the Commission in writing that the relocation is complete and operational within ten days after such construction is complete.

III. ORDER
A. The Commission Orders That:

1. The Stipulation and Settlement Agreement filed November 7, 2005, is accepted and is incorporated herein by reference and made an Order of the Commission.  

2. The fully-executed Public Road At-Grade Crossing Agreement between E-470 Public Highway Authority (E-470) and Union Pacific Railroad Company (Union Pacific), dated October 24, 2005 and filed as a late-filed exhibit, pertaining to the construction, operation, and maintenance of the subject railroad crossing as well as funding for the construction proposed in the Application, is accepted and approved.

3. The application filed by E-470 is granted.

4. E-470 is authorized and directed to proceed with the alteration to the grade crossing that presently exists near Mile Post 624.5 of the Limon Subdivision of the Union Pacific tracks, DOT No. 906 536L, in the City of Aurora, County of Adams, State of Colorado 

5. The crossing alterations authorized in Ordering Paragraph III.A.3, shall be designed and installed in accordance with the specifications of the Association of American Railroads, and with Commission specifications.  
6. All work done shall be in accordance with the plans, specifications, and exhibits submitted in this application and hereby approved, or to be developed in accordance with, the Public Road At-Grade Crossing Agreement between E-470 and Union Pacific, dated October 24, 2005.

7. E-470 shall pay the total actual cost of labor and material required for the grade crossing alterations authorized in Ordering Paragraph III.A.3, and other costs as specified in the Public Road At-Grade Crossing Agreement between E-470 and Union Pacific, dated October 24, 2005.

8. E-470 shall maintain and repair, at its expense, the altered highway/roadway grade separation structure authorized in Ordering Paragraph III.A.3, in accordance with the applicable provision of the Public Road At-Grade Crossing Agreement between E-470 and Union Pacific, dated October 24, 2005.
9. Union Pacific shall maintain, at its expense and for the life of the altered highway/railroad grade separation structure authorized in Ordering Paragraph III.A.3, the tracks, the roadbed, the communication and signal lines, and appurtenances 
10. E-470 shall notify the Commission in writing within ten days of the date of completion of the improvements authorized by Ordering Paragraph III.A.3.  
11. If the installation authorized in Ordering Paragraph III.A.3 has not been completed within one year of the effective date of this Order, E-470 shall file with the Commission:

a.
A status report of the project, including a projected schedule to complete the project; and

b.
A progress report every two months after the initial status report is filed, until the installation is completed. 

12. The Commission retains jurisdiction to enter further orders as necessary.  

13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

14. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

15. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge


G:\ORDER\198R.doc:SRS






� The application also refers to possible future modifications to the subject crossing based upon financial resources and traffic needs.  Such possible future modifications are not approved by this decision and should be submitted for approval when, and if, E-470 should ever seek to make modifications beyond those approved herein.


� See Paragraph 8 of the Application.
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