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I. STATEMENT

1. This docket concerns the Application of the City of Loveland, Colorado (Loveland) for an Authority to Relocate an at-grade Crossing that Presently Exists at MP19.30 on the Union Pacific Railroad [Company] (Union Pacific) Tracks to a Location Approximately 270 Feet Southeast of the Existing Crossing on Rocky Mountain Avenue (CR 7) in the City of Loveland, Larimer County, Colorado (Application).  Loveland filed the Application on April 27, 2005.

2. The Commission gave public notice of the Application in a Notice of Application Filed (Notice).  See Notice dated April 29, 2005.  In that Notice, the Commission established a 30-day intervention period.  

3. On May 9, 2005, the Colorado Department of Transportation (CDOT) intervened in this matter.  In its intervention CDOT stated that it neither opposed nor contested the Application and reserved the right to object and to participate as its interests may appear.  

4. On May 12, 2005, Union Pacific intervened in this matter.  In its intervention Union Pacific stated that it neither opposed nor contested the Application and reserved the right to object and to participate as its interests may appear.  

5. On June 10, 2005, the Commission deemed this matter complete and referred it to an Administrative Law Judge (ALJ) for determination of its merits, including the status of the final contract between the parties for construction and maintenance of the subject crossing.  See, Decision No. C05-0718.  The Commission also set this matter for hearing on September 19, 2005, and directed that the ALJ establish a procedural schedule for the filing of exhibit and witness lists and any pre-filed testimony.

6. By Decision No. R05-0769-I, the ALJ established deadlines for parties to submit their witness lists and exhibits in preparation for hearing.

7. On August 29, 2005, Loveland filed its Unopposed Motion to Modify the Procedural Schedule and Request for Waiver of Response Time.  No party opposed the relief sought.  By Decision No. R05-1050-I, the ALJ waived response time and granted the motion requesting that the deadlines to file witness lists and exhibits in advance of the hearing be vacated so that efforts may be focused upon finalizing terms of settlement.

8. On September 1, 2005, Union Pacific filed its Motion to reschedule the hearing date set in this matter and to conduct a telephonic status conference.  The proposed purpose for the status conference was to reschedule the hearing date, establish a new procedural schedule, and address other matters as appropriate.

9. By Decision No. R05-1065-I, the ALJ waived response time as to the request for a status conference and granted that request.  A status conference was set for September 9, 2005.  Response time as to the motion to reschedule the hearing date was shortened to the time of the status conference and that request was held in abeyance to be ruled upon by separate order following the status conference.

10. At the assigned date and time, the ALJ conducted a telephonic status conference.  Appearances were entered on behalf of all parties by their respective legal counsel.  Despite the interest in encouraging the parties to settle their differences, the ALJ expressed concern about rescheduling the hearing in light of the statutory deadline for the Commission to act upon this application.  Continuance of the hearing date could not be considered if it would cause the Commission to exceed the statutory deadline governing the application.  See Rule 69(e), 4 Code of Colorado Regulations (CCR) 723-1.  Thereafter, the unopposed motion to reschedule the hearing date was granted by Decision No. R05-1096-I, consistent with discussions at the conference.

11. On October 11, 2005, Loveland and Union Pacific jointly filed their Unopposed Motion Requesting Approval of the Stipulation and Settlement Agreement and Vacation of the Remaining Procedural Schedule (Motion) and contemporaneously filed Stipulation and Settlement Agreement (Stipulation).  The Motion requests that the Commission approve the Stipulation, vacate the remaining procedural schedule, and waive response time.

12. The joint movants state that the Stipulation resolves all remaining issues in this docket, including a contract for construction, operation, and maintenance of the subject crossing as required by Rule 51(d)(1) of the Rules of Practice and Procedure, 4 CCR 723-1.

13. Pursuant to Rule 22 of the Rules of Practice and Procedure, 4 CCR 723-1, responses to the Motion were due on October 25, 2005.  No response was filed.

14. By Decision No. R05-1297-I, dated October 27, 2005, the ALJ denied the request to vacate the procedural schedule and set a hearing on the Unopposed Motion Requesting Approval of the Stipulation and Settlement Agreement to be heard on November 1, 2005.  On October 28, 2005, the ALJ also informally notified all parties by email as to initial areas of concern anticipated to be addressed at hearing.

15. On October 31, 2005, Loveland filed its Unopposed Motion Reasserting Waiver of Time Limits Set Forth in C.R.S. § 40-6-109.5(1) and (2) and Requesting that the Hearing be Vacated and Reset.

16. By Decision No. R05-1313-I, dated October 31, 2005, the ALJ recognized the waiver of the statutory time limits for issuance of a decision, and the unopposed nature of the request.  Thereupon, the urgent concerns were addressed and the hearing on the Motion was vacated, pending further review of the Stipulation by the ALJ.  

17. On November 22, 2005, Loveland and Union Pacific filed the Unopposed Motion to Submit the Contract Required by 4 CCR 723-1-51(d)(1) (Motion to Submit).  Therein, the parties filed the fully executed contract for construction, operation, and maintenance of the subject crossing, supplementing the previously filed Stipulation (as previously contemplated).  The parties also supplemented the Motion, addressing concerns raised by the ALJ.

18. The Application being uncontested, it may now be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-24, without a formal hearing.  

19. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS
20. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.  

21. Loveland is a political subdivision of the State of Colorado, is a city in the State of Colorado, and is the city in which the crossing at issue is located.  

22. Intervenor Union Pacific is the railroad company that owns the track at the crossing in issue in this proceeding.  

In addition to the joint movants, CDOT is a party to this docket.  However, in its Notice of Intervention, CDOT stated that it neither opposes nor contests the granting of the application.  Further, CDOT does not object to Commission approval of the joint request of Union Pacific and Loveland to approve Stipulation.  Therefore, there is no opposition to approval of the Application.  The Application is now uncontested and unopposed. 

The purpose of this Application is to secure Commission approval to relocate an existing at-grade rail-highway crossing located within Loveland and is the Rocky Mountain Avenue (CR 7) crossing, at grade, along, over, and across the Union Pacific track and right-of-way at Mile Post 19.30, Fort Collins Subdivision, DOT No. 804 499D, in Loveland.  The existing crossing is a two-lane rural asphalt-paved roadway that intersects the Union Pacific railroad at an angle of approximately 75 degrees and is protected with flashing light signals with gates and bell.

Loveland proposes, and has requested authority, to relocate, reconstruct, and widen the crossing and to install an automatic grade crossing warning device with gates, bells, and flashing lights, as well as constant warning time circuitry.  The relocated crossing is proposed to be reconstructed approximately 270 feet southeast of the existing crossing along the Union Pacific rail, as more specifically described in Exhibits A, A-1, and A-2 to the Public Road At-Grade Crossing Agreement between Loveland and Union Pacific, dated October 27, 2005 (See Exhibit A to the Motion  to Submit).

Loveland will be realigning and widening Rocky Mountain Avenue to two through lanes in each direction, with a raised median, bike lanes, curb and gutter and detached sidewalk along the east side.  The new street section will be 80 feet wide flowline to flowline, through the crossing.  The proposed approach grade and exit grade, going from south to north, will be between +0.5 percent and –0.5 percent, with the actual crossing being the high point in the roadway.  

At the time of application, the average daily vehicular traffic count at the existing crossing was 2,000 motor vehicles with a posted speed limit of 45 miles per hour.  There were approximately two train movements per day at the crossing with a maximum speed of 25 mph.  Vehicular traffic at the crossing is projected to increase to approximately 14,000 vehicles per day over the next 20 years.  

23. In the Stipulation, Union Pacific agreed to the relocation of the crossing as proposed by Loveland subject to two conditions:  (1) The Stipulation must be approved by the Commission and the terms thereof incorporated into and made part of the Commission’s Order; and (2) The parties shall execute a “a contract for construction, operation, and maintenance of the subject crossing as required by 4 CCR 723-1-51(d)(1) in the form attached hereto as Exhibit A and incorporated herein by reference.”

24. Rule 51(d) provides “In addition to complying with the provisions of Rule 51(b), an application to construct, alter or abolish a railroad crossing shall include….[a] copy of the agreement between the railroad corporation, railroad, or street railway companies, which covers the construction, operation, and maintenance of the crossing.”

On November 22, 2005, the parties satisfied Union Pacific’s second condition, and complied with Commission rules, by filing the fully-executed Public Road At-Grade Crossing Agreement between Loveland and Union Pacific, dated October 27, 2005 (See Exhibit A to the Motion  to Submit)(Contract), pertaining to the construction, operation, and maintenance of the subject railroad crossing as well as funding for the construction proposed in the Application.  

In the Motion to Submit, Loveland and Union Pacific request that the Commission accept the Contract and make specified modifications thereto.  The Contract will be accepted.

25. Loveland and Union Pacific further addressed some of the concerns informally communicated to all parties in advance of the previously-scheduled hearing on the Motion.  Initially, the Contract refers to the subject crossing as DOT No. 804 499E, rather than the correct identification as DOT No. 804 499D.  Loveland and Union Pacific, being the only parties to the Contract and the Stipulation, request that the Commission modify the Contract to reference DOT No. 804 499D.

26. Secondly, in some instances the location of the crossing is stated as “in or near” Loveland.  By the Motion to Submit, it is clarified that the subject crossing lies within Loveland.  Therefore, Loveland is the appropriate entity to apply for the relief requested in the within application.

27. Finally, Loveland confirms in the Motion to Submit that owners in proximity to the proposed improvements that may be affected by the Application were notified of this proceeding.  Paragraph 4 of the Application, identifies Myers Group Partnership as a property owner that may be affected; however, the partnership is not identified on the Commission’s certificate of service for the Notice.  In any event, Loveland has become aware and submits that Centerra Properties West, LLC, another interested property owner that received the Notice now owns the property owned by Myers Group Partnership at the time of the filing of the Application.  Therefore, all interested parties were provided notice of this application, including current adjacent property owners, in accordance with § 40-6-108(2), C.R.S.  

28. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and of the protective devices to be installed.  Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested improvements to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

The Commission’s statutory authority provides that it may “prescribe the terms and conditions of installation and operation, maintenance, and protection of” crossings.  § 40-4-106, C.R.S.  In order to effectuate the modifications requested by the parties, as a condition for approval of the Application, all references in the Contract to DOT No. 804 499E shall mean DOT No. 804 499D.  Accordingly, the Contract shall apply in all aspects to the crossing relocation authorized by this decision.

Design and installation of the project will conform to the specifications of the Colorado Public Utilities Commission and the Manual on Uniform Traffic Control Devices (MUTCD).  While not explicitly addressed in the application, the Commission will further order that design and installation of the project conform to the American Railway Engineering and Maintenance-of-Way Association Manual.

29. The work to be done and the expenses therefore are covered by the Contract and paid from funds allocated for this project under a Loveland Ordinance.  The total budgeted cost of the project is $384,631.  Loveland will be responsible for actual project costs in excess of the total budget, subject to the terms of the Contract, and does not request cost allocation in its application.

Loveland will be responsible for the construction zone traffic control during the period of construction to the equipment and will apply pavement markings conforming to MUTCD requirements.

30. No additional roadway right-of-way outside of the railroad right-of-way is necessary for the crossing improvement.  Rather, Loveland will obtain a new roadway right-of-way across the railroad right-of-way at the relocated crossing and vacate the existing roadway right-of-way following completion of the roadway improvements and the new crossing warning devices.  

Upon completion of the project, Loveland will maintain the entire crossing area and roadway, except that portion between the track tie ends.  

Upon completion of the project, Union Pacific shall operate, maintain, repair, and keep its roadbed, track, and appurtenances, including the proposed railroad grade crossing warning devices, in a proper working condition.  Union Pacific shall also maintain, at its cost, that portion of the reconstructed crossing that lies between the track tie ends.

All exhibits, specifications, and plans (including the late-filed Contract as modified) are complete, accurate, and meet Commission requirements.

31. The Application, as supplemented, should be, and will be, granted.  

32. The relocation and reconstruction of the crossing contained in the Application is reasonable, necessary to prevent accidents and to promote public safety, appropriate, and in the public interest.  

The public safety, convenience, and necessity require, and will be served by, the granting of this application.  The relocation and reconstruction of the crossing will promote public safety and aid in the prevention of accidents.

33. Loveland shall inform the Commission in writing that the relocation is complete and operational within ten days after such construction is complete.

III. ORDER
A. The Commission Orders That:

1. The application filed by the City of Loveland (Loveland) is granted, subject to modifications ordered to the contract for construction, operation, and maintenance of the subject crossing filed in compliance with Rule 51(d)(1), 4 Code of Colorado Regulations 723-1.

2. The fully executed Public Road At-Grade Crossing Agreement, dated October 27, 2005, filed on November 22, 2005, is accepted with the modifications herein to apply to the subject crossing.  

3. Loveland is authorized and directed to proceed with the relocation of an at-grade crossing that presently exists at Mile Post 19.30 of the Fort Collins Subdivision of the Union Pacific Railroad Company (Union Pacific) tracks to a location approximately 270 feet southeast of the existing crossing on Rocky Mountain Avenue (CR 7) in Loveland, Larimer County, Colorado.

4. The relocated crossing authorized in Ordering Paragraph III.A.3 shall be in accordance with the plans, specifications, and exhibits submitted in this application and hereby approved.

5. The railroad crossing protection devices authorized in Ordering Paragraph III.A.3, shall be designed and installed in accordance with the American Railway Engineering and Maintenance-of-Way Association Manual, with the standard contained in the latest edition of the Manual of Uniform Traffic Control Devices, and with Commission specifications.  
6. The installation, operation, and maintenance of the crossing warning devices shall comply with the agreement dated October 27, 2005, by and between Loveland and Union Pacific.

7. The total actual cost of labor and material required for reconstruction of the at-grade crossing shall be paid in accordance with the agreement dated October 27, 2005, by and between Loveland and Union Pacific.

8. Loveland shall maintain, at its expense, the roadway approaches to the relocated rail crossing where Rocky Mountain Avenue (CR 7) crosses, at grade, along, over, and across the Union Pacific track and right-of-way at Mile Post 19.30, Fort Collins Subdivision, DOT No. 804 499D, in Loveland, Larimer County, Colorado.  Loveland shall also maintain advance warning signs and pavement markings.  
9. Union Pacific shall maintain, at its expense and for the life of the crossing so protected, the tracks, the roadbed, the crossing between the track tie ends, the grade crossing warning devices, and the appurtenances, at the rail crossing where Rocky Mountain Avenue (CR 7) crosses, at grade, along, over, and across the Union Pacific track and right-of-way at Mile Post 19.30, Fort Collins Subdivision, DOT No. 804 499D, in Loveland, Larimer County, Colorado.  
10. The stipulation described above is accepted as modified herein and is incorporated herein by reference and made an Order of the Commission.  
11. The Loveland shall notify the Commission in writing within ten days of the date of completion of the improvements authorized by Ordering Paragraph II.A.3.  
12. Subject to the conditions set forth in this Decision, the Application of the City of Loveland, Colorado for an Authority to Relocate an at-grade Crossing that Presently Exists at MP19.30 on the Union Pacific Railroad [Company] Tracks to a Location Approximately 270 Feet Southeast of the Existing Crossing on Rocky Mountain Avenue (CR 7) in the City of Loveland, Larimer County, Colorado is granted.  
13. If the installation authorized in Ordering Paragraph III.A.3 has not been completed within one year of the effective date of this Order, Loveland shall file with the Commission:

a.
A status report of the project, including a projected schedule to complete the project; and

b.
A progress report every two months after the initial status report is filed, until the installation is completed. 

14. The Commission retains jurisdiction to enter further orders as necessary.  

15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

16. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� A copy of this email communication is included in the Unopposed Motion to Submit the Contract Required by 4 CCR 723-1-51(d)(1) as Exhibit B.


� See Article 6.
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