Before the Public Utilities Commission of the State of Colorado

Decision No. R05-1511-I
Docket No. 05A-475R

R05-1511-IDecision No. R05-1511-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

05A-475RDOCKET NO. 05A-475R
IN THE MATTER OF THE APPLICATION OF TOWN OF FRASER AND TOWN OF WINTER PARK, FOR AUTHORITY TO CONSTRUCT A NEW GRADE SEPARATION AT THE PROPOSED CROSSING OF GRAND PARK DRIVE AND THE UNION PACIFIC RAILROAD IN FRASER, COLORADO AND ABOLISH THE AT-GRADE RAILROAD CROSSING AT KINGS CROSSING ROAD (DOT NO. 254-214U) IN WINTER PARK, COLORADO.

interim order of 
ADMINISTRATIVE law Judge 
G. Harris Adams 
setting prehearing conference, 
IDENTIFYING issues for discussion, 
and addressing applicants’
legal representation

Mailed Date:  December 29, 2005

I. statement
1. On November 8, 2005, the Town of Fraser, Colorado, and the Town of Winter Park, Colorado, (collectively Applicants) filed an application for an order authorizing the construction of a new grade separated Railroad-Highway Crossing at Grand Park Drive in the Town of Fraser, Colorado and the abolition of the existing at-grade Railroad Crossing at Kings Crossing Road (DOT No. 254-214U) in the Town of Winter Park, Colorado (Application).  Applicants did not file direct testimony and exhibits with the Application.  The Application commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Application Filed (Notice), dated November 15, 2005.  In that Notice, the Commission established a 30-day intervention period and a procedural schedule.

3. On December 12, 2005, the Union Pacific Railroad Company filed an Entry of Appearance and Notice of Intervention in this docket.

4. On December 14, 2005, Cornerstone Winter Park Holdings, LLC, filed a Notice of Intervention Pursuant to 4 CCR 723-1-64(a) or, in the Alternative, Petition for Leave to Intervene Pursuant to 4 CCR 723-1-64(b).

5. By Decision No. C05-1487, dated December 21, 2005, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for hearing.

6. It is necessary to determine the scope of the issues in this proceeding and to establish a procedural schedule in this matter.  To do so, a prehearing conference will be held on January 18, 2006.  The provisions of Rules 79(b)(3) and 79(b)(4) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 will govern this prehearing conference.  

7. The prehearing conference will potentially deal with all issues contemplated by Rule 79(b)(5), 4 CCR 723-1, including, without limitation, identification of issues to be addressed in this proceeding, the resolution of any pending motions, the timing and scope of discovery, the desirability of submitting testimony in written form, the establishment of a procedural schedule, including deadlines for the filing of answer, rebuttal and/or cross-answer testimony and exhibits, motions, statements of position, and hearing dates.

8. In order to assist the ALJ, the parties are urged to confer prior to commencement of the prehearing conference in an attempt to reach agreement on a procedural schedule in anticipation of the hearing set in this matter to commence on March 30, 2006.
   

9. A party may participate in the prehearing conference by telephone.  To arrange to do so, a party must notify the ALJ no later than close of business on January 17, 2006, following the procedure ordered below.  

10. The ALJ notes that the Applicants are parties and do not appear to be represented in this matter by counsel currently in good standing before the Supreme Court of the State of Colorado, or any other state in accordance with Rule 121, Section 1-2 and Rule 221 Colorado Rules of Civil Procedure.  

11. Rule 21(a), 4 CCR 723-1 requires a party in a proceeding before the Commission to be represented by counsel unless one of the following exceptions applies:  (a) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest” (Rule 21(b)(1), 4 CCR 723-1); or (b) the person appears on behalf of a closely held entity, as provided for by § 13-1-127, C.R.S. (Rule 21(b)(2), 4 CCR 723-1 and § 13-1-127, C.R.S.). 

12. Applicants are ordered to obtain counsel in accordance with Commission rules or show cause as to why Rule 21, 4 CCR 723-1, does not require them to be represented in this matter by an attorney at law as proscribed by Commission rule.  Applicants’ counsel must enter an appearance in this matter at the prehearing conference or, alternatively, Applicants must show cause at that time as to why it is not required to be represented by counsel in this matter.
13. Applicants are advised that failure to appear through counsel at the prehearing conference, or to show cause why counsel is not required, may result in dismissal of this matter without prejudice.  

II. ORDER
A. It Is Ordered That:  
1. A prehearing conference in this docket is scheduled as follows:  

DATE:

January 18, 2006  

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

2. A party may participate in the prehearing conference by telephone so long as prior arrangements are made as follows:

a.
If a party wishes to participate in the prehearing conference by telephone, they must arrange a conference bridge and provide call-in instructions to the ALJ and all other parties by the close of business on January 17, 2006.  

b.
If a party wishing to participate in the prehearing conference by telephone is unable to arrange for a conference bridge, they must so inform the ALJ and provide their contact telephone number to participate in the conference by telephone by the close of business on January 17, 2006.

c.
If the Commission must initiate the conference call, parties must be available at the contact telephone number five minutes before the time set and must take any steps necessary to keep the telephone lines open for the call. Anyone failing to accept the telephone call when placed by the ALJ, will waive participation in the conference.

d.
If the use of written documents is anticipated at a telephone hearing, counsel must ensure that the ALJ and opposing counsel have copies of the documents in time for adequate review before the telephone hearing.

At the prehearing conference, Applicants’ counsel must enter an appearance or, alternatively, Applicants must show cause at that time as to why they are not required to be represented by counsel in this matter.
3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The parties are reminded that the Notice established filing deadlines for copies of exhibits and lists of witnesses, in contemplation of the presentation of oral testimony at hearing.


� See, Decision No. C05-1487. 
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