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I. statement  

1. On October 26, 2005, Let's Ride Mobility Services, LLC (Applicant), filed a verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  That filing commenced this proceeding.  

2. The Commission gave public notice of the Application, established a 30-day intervention period, and established a procedural schedule.  Notice of Applications Filed dated October 31, 2005 (Notice), at 3.  

3. On November 17, 2005, Kids Wheels LLC (Kids Wheels) filed its Entry of Appearance and Intervention.  Kids Wheels opposes the Application.  

4. On November 30, 2005, Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab), filed its Entry of Appearance and Notice of Intervention by Right.  Yellow Cab opposes the Application.  Yellow Cab is represented by legal counsel.  

5. The intervention period has expired, and no other persons intervened or petitioned for leave to intervene.  The parties in this matter are Applicant, Kids Wheels, and Yellow Cab.  

6. On December 7, 2005, the Commission issued an Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for January 12, 2006.  In addition, that Order notified the parties that the Commission deemed the Application complete as of December 7, 2005.  

7. Pursuant to the procedural schedule established in the Notice, Intervenors were to file their list of witnesses and copies of their exhibits on or before December 20, 2005.  On December 20, 2005, Yellow Cab filed its Preliminary List of Witnesses and Exhibits.  As of the date of this Order, probably as a result of the pending motion, Kids Wheels has not made the required filing.
  

A. Proposed Restriction.  

8. On December 5, 2005, Kids Wheels filed Applicant's statement that Applicant is willing to add a restriction to the requested authority under which restriction Applicant's clients must be 18 years of age or older, although persons under 18 years of age may use Applicant's transportation service if they are accompanied by an adult (that is, by someone 18 years of age or older).  See letter dated November 21, 2005 from Mr. James W.E. Robinson to Kids Wheels (emphasis supplied).  In its filing Kids Wheels states that, if the Commission "accepts the restriction of no transportation for any person under the age of 18, Kids Wheels will withdraw its" intervention.  Filing made December 5, 2005 (emphasis supplied).  

9. The Administrative Law Judge (ALJ) will not accept the restriction and Kids Wheels' withdrawal of intervention.  As can be seen from the quotations above, Applicant and Kids Wheels have reached neither a common understanding of nor an agreement concerning the scope of the proposed restriction.  On the one hand, Applicant states its desire to restrict transportation to primary clients or customers who are 18 years of age and older but with the reservation of its right to transport persons under 18 years of age when those persons are accompanied by an adult.  On the other hand, Kids Wheels agrees to a restriction prohibiting Applicant from transporting any person under the age of 18.  The two proposed restrictions are not the same.  Accordingly, the proposed restriction is not accepted; and Kids Wheels remains a party to this proceeding.  

10. If they wish to do so and are able to reach an agreement, Applicant and Kids Wheels may file another restriction.  If filed, the ALJ will consider that restriction on its merits.  

B.
Filing by Kids Wheels Regarding Legal Representation.  
11. Rule 4 Code of Colorado Regulations (CCR) 723-1-21(a) requires a party in a proceeding before the Commission to be represented by counsel unless one of the following exceptions applies:  (a) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest” (Rule 4 CCR 723-1-21(b)(1)); or (b) the person appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.” (Rule 4 CCR 723-1-21(b)(2)
 [emphasis supplied]).  The Commission has emphasized that this requirement is mandatory and has found that, if a party does not meet the criteria of Rule 4 CCR 723-1-21(b), filings made by non-attorneys on behalf of that party are void and of no legal effect and that non-attorneys may not participate in Commission adjudicative proceedings on behalf of that party.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

12. Kids Wheels is a party in this proceeding and is not represented by counsel.  

13. From the intervention, it appears that Kids Wheels is a Limited Liability Company and is not an individual.  Thus, Rule 4 CCR 723-1-21(b)(1) does not apply to it.  

14. To proceed in this matter without an attorney, then, Kids Wheels must meet the criteria of Rule 4 CCR 723-1-21(b)(2).  

15. To establish under Rule 4 CCR 723-1-21(b)(2) that it can proceed without counsel, Kids Wheels must do the following:  First, Kids Wheels must establish that it is a closely-held entity.  This means that Kids Wheels must establish that it has “no more than three owners.”  Section 13-1-127(1)(a), C.R.S.  Second, Kids Wheels must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely held entity before an administrative agency if both of the following conditions are both met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the officer's authority to represent the closely held entity.  

16. As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  

17. The Commission must determine whether Kids Wheels may appear without counsel.  In order for the Commission to have the record necessary to make this determination, Kids Wheels must file, on or before January 5, 2006, a verified (i.e., sworn) filing that:  (a) establishes that Kids Wheels meets the criteria for, and is, a closely held entity as discussed above; (b) states that the amount in controversy in this matter does not exceed $10,000 and explains the basis for that conclusion; (c) identifies the individual whom Kids Wheels wishes to have represent it in this matter; (d) establishes that the identified individual is an officer of Kids Wheels; and (e) if the identified individual is not an officer of Kids Wheels, has appended to it a resolution from Kids Wheels’ Board of Directors that specifically authorizes the identified individual to represent Kids Wheels in this matter.  

18. Kids Wheels must make the filing described in ¶ 17 if it wishes to proceed pro se (that is, without an attorney) in this matter.  

19. In the alternative, on or before January 5, 2006, Kids Wheels may file a notice stating that it will be represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado and identifying that counsel.  The identified counsel must enter her/his appearance on or before January 5, 2006.  

20. Kids Wheels is advised that failure to make the filing described in ¶ 17, above, will result in a finding that Kids Wheels must be represented by counsel.  Kids Wheels is advised further that, if the ALJ determines that Kids Wheels must be represented by counsel in this matter and if Kids Wheels fails to obtain counsel following such a determination, two consequences will follow.  First, the motions and other filings made by Kids Wheels in this proceeding will be void.  It will be as if those filings, including possibly the intervention were made.  Second, Kids Wheels will not be permitted to participate in the hearing without an attorney.  

II. ORDER  

A. It Is Ordered That:  

1. The proposed restriction to the Application is not accepted.  

2. On or before January 5, 2006, Kids Wheels LLC shall make either the filing described above in ¶ I.17 or the filing described above in ¶ I.19 regarding legal representation in this proceeding.  

3. In the event Kids Wheels LLC elects to retain counsel (see ¶ I.19, above), counsel for Kids Wheels LLC shall enter an appearance in this proceeding on or before January 5, 2006.  

4. To the extent necessary, a variance to Rule 4 Code of Colorado Regulations 723-1-21(b)(2) is granted to make that Rule as broad in its reach as § 13-1-127, C.R.S.  

5. This Order is effective immediately.  
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MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  In view of the rejection of the proposed restriction (discussed below), Kids Wheels is required to file its list of witnesses and copies of its exhibits.  In addition, Kids Wheels is subject to the filing requirement established in Decision No. R05-1502-I.  


�  To the extent necessary, the ALJ grants a variance to Rule 4 CCR 723-1-21(b)(2) so that the Rule is as broad in its reach as § 13-1-127, C.R.S.  


�  Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  
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