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I. statement, findings, and conclusions

On October 11, 2005, Applicant Willie George Wallace, doing business as Right Choice Express, filed an Application for Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  The Application was published in the Colorado Public Utilities Commission’s (Commission) Notice of Applications 

1. Filed on October 17, 2005 (Notice).  The Notice established the procedural schedule governing this proceeding and stated the following authority sought by the Applicant:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in scheduled service, 

between Littleton Plaza, 1360 West Littleton Boulevard, Littleton, Colorado, on the one hand, and points within Black Hawk, Colorado, on the other hand.

2. On October 24, 2005, Mr. Wallace filed a Motion to Excellerate (sic).  Apparently based upon the Notice, Mr. Wallace requested that the hearing be rescheduled to the earliest available date.

3. On November 8, 2005, Casino Transportation, Inc., for itself and as operator of Certificate Nos. 48716 and 14641 of Four Winds, Inc., doing business as People’s Choice Transportation, Inc. as owner of Certificate Nos. 48716 and 14641 (collectively referred to as Casino Transportation), timely filed its Intervention, Entry of Appearance, Opposition to Application, Alternative Petition for Permissive Intervention, and Preliminary List of Witnesses and Exhibits.  

4. By Order Setting Hearing and Notice of Hearing (Hearing Order) issued on November 22, 2005, the Commission set the matter for hearing on December 23, 2005.  The hearing was scheduled in Denver, Colorado, at the request of Mr. Wallace. The Hearing Order was properly served on all parties.  

5. On December 6, 2005, Casino Transportation filed a supplement to its list of witnesses and exhibits.

6. By Decision No. R05-1455-I (dated December 12, 2005), the Applicant’s motion to accelerate the procedural schedule was denied, considering notions of due process, the procedural schedule in the Commission’s public notice of the Application, and the scheduled hearing date.

7. On December 15, 2005, Casino Transportation filed Intervenors’ Combined Motion to Dismiss, First Alternate Motion in Limine, Request for Shortened Response Time and for Expedited Action.  By Decision No. R05-1473, the Administrative Law Judge (ALJ) shortened Applicant’s response time to this motion to the close of business on December 22, 2005.

8. The undersigned ALJ called the matter for hearing at the assigned time and place.  An appearance was entered on behalf of Casino Transportation through its counsel.  Mr. Wallace did not appear.

9. As a preliminary matter, the ALJ addressed the prehearing motion.  Casino Transportation asserts the Application should be dismissed for Applicant’s failure to comply with discovery, the failure to disclose witnesses and exhibits, and because the Application and the Applicant are in material default.

10. The ALJ found that Casino Transportation failed to meet its burden for the extraordinary relief of dismissal.  Counsel for Casino Transportation acknowledged that Mr. Wallace made some further attempt to comply with disclosure requirements and discovery requests.  Without making any finding as to the adequacy thereof, the motion will be denied without prejudice in absence of demonstrated prejudice.  As to the failure to disclose witnesses and exhibits, and material default, the ALJ likely gives more than every benefit of the doubt to the Applicant that he may have believed a detailed summary of testimony was filed with the Application of a pro se individual.  In such circumstances, Casino Transportation would have reasonable notice that he will testify in support of his Application.

11. As to the alternative relief sought by Casino Transportation, the ALJ acknowledged that serious issues were raised as to the admissibility of evidence, but denied the motion in limine without prejudice, in this particular instance, considering the procedural posture of the case.  Rulings on evidentiary matters were deferred until such evidence is attempted to be introduced at hearing.

12. Thereupon the hearing on the Application proceeded.  However, the Applicant failed to appear at the properly noticed hearing. The ALJ then recognized that the Application should be dismissed for Mr. Wallace’s failure to prosecute the case.  His failure to appear at the hearing, notice of which was properly given, constitutes a failure to prosecute this matter thereby warranting dismissal of the same.  See, Rathbun v. Sparks, 162 Colo. 110, 425 P.2d 296 (1967) (plaintiff’s failure to prosecute case with reasonable diligence warrants its dismissal).

13. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER
A. The Commission Orders That:

1. Intervenors’ Combined Motion to Dismiss, First Alternate Motion in Limine filed by Casino Transportation, Inc., for itself and as operator of Certificate Nos. 48716 and 14641 of Four Winds, Inc., doing business as People’s Choice Transportation, Inc. as owner of Certificate Nos. 48716 and 14641, is denied without prejudice. 

2. The application of Willie George Wallace, doing business as Right Choice Express is dismissed for his failure to prosecute the case.

3. Docket No. 05A-432CP is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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