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I. STATEMENT

1. The captioned application of Applicant, Peter Griff & Jillian Hollen, doing business as Fresh Tracks Transportation (Fresh Tracks), was filed with the Colorado Public Utilities Commission (Commission) on October 17, 2005 (Application).  Fresh Tracks seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in scheduled service.  The Application commenced this docket.

2. The Commission gave public notice of the Application in a Notice of Application Filed (Notice).  See Notice dated October 31, 2005.  That Notice read as follows:

For a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in scheduled service, 

between the Breckenridge and Keystone Ski Resorts, County of Summit, State of Colorado, on the one hand, and all points within the County of Summit, State of Colorado, on the other hand. 

3. The Notice, inter alia, established a 30-day intervention period.  On this same date, the Commission gave notice of the Application to all interested parties in accordance with § 40-6-108(2), C.R.S.

4. On December 7, 2005, the Commission deemed the application complete and issued its Order Setting Hearing and Notice of Hearing, setting a hearing to commence on January 5, 2006.  By minute entry during the Commission’s Weekly Meeting on the same date, the Commission referred the matter to an Administrative Law Judge.  

5. On November 29, 2005, Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc. (Vail Summit) timely filed its Entry of Appearance and Notice of Intervention by Right, and Alternative Petition for Permissive Intervention. 

6. On December 21, 2005, Vail Summit and Fresh Tracks filed their Stipulation for Restrictive Amendment and Conditional Withdrawal of Intervention (Stipulation).  The Stipulation proposed amendments to the Application, which, if accepted by the Commission, would result in the withdrawal of Vail Summit’s intervention.  

7. It is appropriate to waive response time to the motion, considering that it is a joint request of all parties.

8. The Stipulation proposes to restrict the permanent authority application as follows: 

For a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in scheduled service, 

between individual hotels in the town of Breckenridge, Colorado, on the one hand, and 140 Ida Belle Road, Keystone, Colorado, on the other hand.

9. The Stipulation first proposes to narrow the service territory.  Rather than allowing service between the Breckenridge and Keystone Ski Resorts and other points in Summit County, Colorado, the Stipulation proposes only to allow service between “individual hotels” in Breckenridge and 140 Ida Belle Road in Keystone.   

10. The second modification is to restrict the authority to allow use of a maximum of four vehicles at any one time.

11. The Commission has long utilized the leading decision of the Interstate Commerce Commission, In Re: Fox-Smythe Transportation, 106 M.C.C. 1 (1967), to evaluate proposed restrictions upon operating authorities.  See, e.g., Decision No. R95-0404-I.  To be acceptable, restrictions must be restrictive in nature, clear and understandable, and administratively enforceable.  Both the authority and any restriction on that authority must be unambiguous and must be wholly contained within the Certificate of Public Convenience and Necessity (CPCN).  Both must be worded in such a way that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of an authority granted by the Commission is found within the four corners of the CPCN, which is the touchstone against which the operation of a carrier is judged to determine whether the operation is within the scope of the Commission-granted authority.  

12. The second proposed modification, imposing a restriction upon the number of vehicles, cannot be accepted.  The granting of a CPCN is made on the basis that the public convenience and necessity require or will require the services of the applicant.  When evaluating restrictions such as this, the future needs of the public are a consideration.  A main consideration is whether the restriction serves primarily to limit the efficiency of the operation.  An analysis of these factors in the context of this application indicates that the restriction on the number of vehicles is imposed primarily to limit the operation of the applicant and limit the efficiency of the operation to the public.  Therefore, this restriction cannot be accepted.  Generally, equipment restrictions are not favored.

13. As to the first modification, “individual hotels” referring to originating points is unclear.  Do the parties intend for scheduled service to proceed from only one hotel in Breckenridge to the Keystone address, or is it the parties’ intention that a scheduled route might pick up passengers at four hotels in Breckenridge and transport all of them together to the Keystone address?  The proposed amendment could result in certificated authority that would be impractical and difficult to police and enforce.  

14. The parties may wish to consider the foregoing in crafting agreed-upon amendments that the Commission will then review to determine whether they comply with the standards articulated above.  

15. The Motion will be denied because, in this instance, the parties have not met their burden.  The proposed restrictions are contrary to the public interest and are not clear, understandable, and administratively enforceable.  

II. ORDER
A. It Is Ordered That:

1. Response time to the Stipulation for Restrictive Amendment and Conditional Withdrawal of Intervention filed December 21, 2005 is waived.

2. The Stipulation for Restrictive Amendment and Conditional Withdrawal of Intervention filed December 21, 2005 is denied. 

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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