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I. STATEMENT

The Order to Show Cause and Notice of Hearing (Show Cause Order) issued by the Commission on October 4, 2005, commenced this proceeding.  (Decision No. C05-1193).

On October 4, 2005, the Commission served the Show Cause Order on the following entities authorized to provide competitive local exchange or emerging competitive telecommunications services within the State of Colorado:  Budget Phone, Inc.; City Net Telecom, Inc.; Elite Telephone Company, Inc.; EZ Phone, Inc.; Federaltranstek, Inc.; and RURALWEST – Western Rural Broadband, Inc. (collectively referred to as Respondents).  See Attachment A to Decision No. C05-1193 and Certificate of Service.  On the same date, service providers listed on Attachment B to Decision No. C05-1193 were joined as necessary parties served with the decision.  Id.  

In accordance with the Show Cause Order, a hearing was held on November 21, 2005.  As a preliminary matter, the Administrative Law Judge (ALJ) addressed the request for dismissal filed by Eschelon Telecom, Inc., a company listed in Attachment B to Decision No. C05-1193.  By Decision No. R05-1309-I, the ALJ informed the parties that the correspondence filed would be construed as a motion filed pursuant to Rule 22 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  A review of the Commission’s file indicated that no response was filed.  Good cause appearing for the unopposed motion, it will be granted.

During the course of the hearing Exhibits A through E where identified, offered, and admitted into evidence.  Staff of the Colorado Public Utilities Commission (Staff), through its attorney, appeared and offered testimony of Ms. Susan Travis, a rate/financial analyst with the Commission that also serves as the Colorado High Cost Support Mechanism Administrator.  No Respondent appeared at the hearing.  At the conclusion of the hearing the ALJ took the matter under advisement.

1. In her testimony, Ms. Travis recommended that Budget Phone, Inc., be dismissed from this proceeding because it had filed the Colorado High Cost Support Mechanism (CHCSM) Worksheet that forms the subject of this proceeding after the Commission issued the Notice of Hearing.  As to all remaining Respondents, Ms. Travis recommended that the Commission order them to cease and desist the provisioning of telecommunications services in the State of Colorado, revoke the companies’ Certificates of Public Convenience and Necessity to provide local exchange services and/or Letters of Registration for emerging competitive telecommunications services, and require underlying local exchange service providers to disconnect them from the public switched network.  

2. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. findings and conclusions

The Respondents provide intrastate telecommunications services within the State of Colorado.  Therefore, they are potentially required to contribute to the CHCSM.  See §§ 40-15-208 and 40-15-502(5), C.R.S.; Rule 7.1 of the Rules Prescribing the High Cost Support Mechanism and Prescribing the Procedures for the Colorado High Cost Administration Fund, 4 CCR 723-41.
  

3. In accordance with Rule 7.2.1, 4 CCR 723-41, each telecommunications services provider shall provide to the administrator a verified accounting of its retail revenues, and such other revenues, as the administrator shall request for purposes of determining contributions and disbursements under these rules.  The accounting shall be submitted via the form known as the CHCSM Worksheet.  

4. According to Rule 7.2.1.2, 4 CCR 723-41, the de minimis exemption applies to those telecommunications services providers, whose annual contribution to the CHCSM for a given year is calculated to be less than $10,000.  Those telecommunications services providers falling within the de minimis exemption are required to file with the administrator only that portion of the CHCSM Worksheet that certifies their de minimis status.  Such certification shall be accompanied by a corporate officer’s affidavit attesting to the veracity of its self-certification. 

5. Each telecommunications services provider is required to file the CHCSM Worksheet, or that portion certifying de minimis status, pursuant to Commission rules on or before March 31, 2005 for the reporting period of January 1, 2004 through December 31, 2004.

Ms. Travis testified that Respondents were provided the Telecommunications Providers 2004 Semi-Annual CHCSM Reporting Requirements and Instructions with Decision No. C05-0204.  

After the filing deadline passed, Ms. Travis sent a letter, Exhibit B, to Respondents.  She noted each provider’s failure to comply with Commission filing requirements, referred to the required worksheet, and requested a reply by June 17, 2005.  Each of the Respondents failing to respond to this letter, Ms. Travis personally attempted to contact each provider by email or telephone.

6. On August 10, 2005, under the signature of Director Doug Dean, the Respondents were again notified of the continuing failure to comply with Commission requirements and that such conduct would lead to issuance of the Commission’s Order to Show Cause that initiated this proceeding.  Exhibit C.  The correspondence even included Staff’s Proposed Order to Show Cause and Notice of Hearing, Exhibit D.

7. The Commission issued its Order to Show Cause and Notice of Hearing, Decision No. C05-1193, based upon the Respondents’ continued failure to comply with filing requirements.

8. Following issuance of the Commission’s Order, Budget Phone, Inc., filed its CHCSM worksheet with the Commission, satisfying its filing obligation as to the March 31, 2005 requirement. Based thereupon, Staff recommends that Budget Phone, Inc. be dismissed from this proceeding.  The ALJ agrees with Staff’s recommendation for dismissal of Budget Phone, Inc.

9. The ALJ finds that each Respondent received notice of this proceeding and the hearing conducted.  See Decision No. C05-1193.  Staff was the only party to appear and present evidence at the hearing, and this case will be decided based upon that evidence.  Pursuant to Rule 80(c), 4 CCR 723-1, a case may be heard in a party’s absence if, after notice, the party or its counsel fails to appear at the hearing.

10. The responsibility for filing a CHCSM Worksheet is on the provider.  Nonetheless, Respondents received several written notifications of their obligation to file the worksheet for the reporting period of January 1, 2004 through December 31, 2004.  Through those notifications, each Respondent had knowledge that, although required to do so, it had not complied with reporting requirements.

11. As of the date of the hearing, the Commission’s records reflect that no remaining Respondents have filed a CHCSM Worksheet for the reporting period of January 1, 2004 through December 31, 2004.  

12. The Respondents failed to appear for the hearing as ordered by the Commission and have not shown good cause for that failure.

13. Sections 40-15-208 and 40-15-502, C.R.S., and the Commission’s rules and regulations implementing those sections, define enforcement remedies available if it is established to the satisfaction of the Commission that the provider failed to make timely reports or to pay, in a timely manner, its contribution when it is due and payable.  A certificated provider’s Certificate of Public Convenience and Necessity may be revoked, they may be denied interconnection to the public switched network, or other appropriate remedies may be imposed.  Regarding non-certificated providers, a complaint may be filed with the Federal Communications Commission, damages may be pursued in court, or other appropriate remedies may be imposed.  Section 40-15-502(5)(c), C.R.S., requires the Commission to revoke the certificate of any provider that fails to pay an assessment due and payable pursuant to § 40-15-502(5)(a), C.R.S. 

14. Providers failing or refusing to fulfill responsibilities to the Commission and the CHCSM (i.e., not filing the CHCSM Worksheet) frustrate the fund’s purpose and jeopardize the fund’s ability to meet statutory goals.  Further, the absence of information from providers interferes with proper administration of the CHCSM.

15. It is found and concluded that the Respondents violated Commission rules and failed to file a CHCSM Worksheet on or before March 31, 2005 for the reporting period of January 1, 2004 through December 31, 2004.  The delinquent providers were given many opportunities by the Commission to comply with the filing requirement.  Respondents’ Certificates of Public Convenience and Necessity to provide local exchange services and/or Letters of Registration should be revoked.

III. ORDER

A. The Commission Orders That:

1. The unopposed request for dismissal filed by Eschelon Telecom, Inc., is granted.  Eschelon Telecom, Inc., is dismissed with prejudice from this docket.

2. Respondent Budget Phone, Inc., is dismissed with prejudice from this docket.

3. The Certificates of Public Convenience and Necessity to provide local exchange services and/or Letters of Registration of City Net Telecom, Inc., Elite Telephone Company, Inc., EZ Phone, Inc., Federaltranstek, Inc., and RURALWEST – Western Rural Broadband, Inc. are revoked as of the effective date of this Order.

4. Ordering paragraph no. 3 shall be void and the case dismissed as to any Respondent who files a Colorado High Cost Support Mechanism Worksheet for the reporting period of January 1, 2004 through December 31, 2004 before the effective date of this Order.

5. City Net Telecom, Inc., Elite Telephone Company, Inc., EZ Phone, Inc., Federaltranstek, Inc., and RURALWEST – Western Rural Broadband, Inc. shall cease and desist the provisioning of telecommunications services in the State of Colorado under the certificates and/or registrations revoked by ordering paragraph no. 3

6. The underlying providers that were joined as necessary parties by Decision C05-1193, excluding Eschelon Telecom, Inc., are ordered to disconnect the providers whose certificate and/or registration is revoked by ordering paragraph no. 3 from the public switched network.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The providers listed on Attachment B to Decision No. C05-1193 are various facilities-based carriers that connect Respondents with the public switched network.
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