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Decision No. R05-1460-I
Docket NoS. 05A-333W and 05S-396W


R05-1460-IDecision No. R05-1460-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

05A-333WDOCKET NO. 05A-333W
IN THE MATTER OF THE APPLICATION OF DALLAS CREEK WATER COMPANY, INC. FOR THE ISSUANCE OF A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY AND FOR SIMPLIFIED REGULATORY TREATMENT.

DOCKET NO. 05S-396W

RE:  THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY DALLAS CREEK WATER COMPANY, INC. WITH ADVICE LETTER NO. 1.  

interim order of 
ADMINISTRATIVE law Judge 
G. Harris Adams
ACKNOWLEDGING WAIVER, granting motionS, consolidating dockets, scheduling hearing, and establishing procedural schedule

Mailed Date:  December 13, 2005

I. statement

1. On August 8, 2005, Dallas Creek Water Company, Inc. (Dallas Creek), filed an Application, pursuant to Rule 55 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, in which they seek a Commission order issuing a Certificate of Public Convenience and Necessity and approving a request for authorization to use the Company Specific Customized Option of Simplified Regulatory Treatment (Application).  The Application commenced Docket No. 05A-333W.  

2. On August 9, 2005, the Commission gave public notice of the Application.  See Notice of Application Filed (Notice).  In that Notice, the Commission established a 30-day intervention period and a procedural schedule in this proceeding.  

3. On September 14, 2005, by minute entry at the Commission’s Weekly Meeting, the Commission determined that the Application would be automatically deemed complete by rule on September 23, 2005.  On September 20, 2005, the Commission referred this matter to an Administrative Law Judge (ALJ).

4. On September 15, 2005, Commission Staff (Staff) filed its intervention of right and request for hearing.  Staff and Dallas Creek are the only parties in Docket No. 05A-333W.  

5. By Decision No. R05-1307-I, the ALJ vacated the procedural schedule established in the Notice, and set a prehearing conference to schedule a hearing and establish a procedural schedule.  

6. On November 9, 2005, Dallas Creek filed Applicant’s Unopposed Motion for Leave to Participate in the November 14, 2005 Prehearing Conference by Telephone and Request for a Forthwith Determination in Docket No. 05A-333W.

7. On November 9, 2005, Dallas Creek filed Applicant’s Unopposed Motion to Consolidate Docket No. 05A-333W with Docket No. 05S-396W, Motion to Vacate and Request for Forthwith Determination in Docket No. 05A-333W.

8. On August 8, 2005, Dallas Creek also filed Advice Letter No. 94-Steam1.  By Decision No. C05-1138 (Mailed Date of September 21, 2005), the Commission suspended the advice letter and set the matter for hearing before an ALJ.  The Order established Docket No. 05S-396W.

9. The Commission suspended the effective date of the tariffs filed by Dallas Creek, on August 8, 2005, with Advice Letter No. 1, for 120 days until January 21, 2006.  Further, it recognized that the effective date of the tariffs may be further extended for an additional 90 days, until April 21, 2006.  Decision No. C05-1138 at ¶3.

10. By Decision No. C05-1138, the Commission scheduled a hearing before an ALJ and established a procedural schedule in anticipation of such hearing.  This Order vacates the hearing and procedural schedule.

11. On October 19, 2005, Staff filed its intervention of right and request for hearing.  Staff and Dallas Creek are the only parties in Docket No. 05S-396W.  

12. On November 9, 2005, Dallas Creek filed Applicant’s Unopposed Motion to Consolidate Docket No. 05S-396W with Docket No. 05A-333W, Motion to Vacate and Request for Forthwith Determination in Docket No. 05S-396W.

13. At the assigned place and time, the undersigned ALJ called the prehearing conference to order.  All parties were represented and participated.  

14. At the beginning of the prehearing conference, the ALJ initially addressed pending motions.  First, in support of Applicant’s Unopposed Motion for Leave to Participate in the November 14, 2005 Prehearing Conference by Telephone and Request for a Forthwith Determination, Dallas Creek’s Counsel was unavailable to attend the scheduled prehearing conference in person and requested to participate by telephone.  Good cause having been shown for the unopposed request and prior calling arrangements having been made, the motion was granted and Counsel for Dallas Creek was allowed to participate in the prehearing conference by telephone.

The unopposed motions to consolidate filed in both Docket Nos. 05A-333W and 05S-396W initially note that the Commission recognized the relationship between the two 

15. dockets in directing that the same ALJ be assigned to both dockets.  (See Decision No. C05-1138 at 4).  Further, Dallas Creek asserts that both dockets contain issues of fact and law which are common to both dockets (i.e., service territory area issues, service capacity issues, line extension policies and fees, and the appropriateness of rates, terms, and conditions).  It is also anticipated that the same witnesses will present testimony in both proceedings with considerable overlap in hearing exhibits.  Based upon the grounds presented, Dallas Creek requests an order consolidating these two dockets and vacating any scheduled hearing dates and procedural schedules.

16. Staff does not oppose Dallas Creek’s motion to consolidate and waived response time to the motions.

17. The Colorado Rules of Civil Procedure (CRCP) allow for consolidation of dockets when there is a common question of law or fact in the cases to be consolidated.  CRCP 42(a).

18. Further, Rule 4 CCR 723-1-79(a) states:  "The Commission may consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced."  Granting consolidation is discretionary.  

19. The ALJ inquired as to how the parties intended to address differing statutory and procedural requirements governing the dockets if consolidation were granted.  

20. The parties jointly proposed a procedural schedule that is acceptable to both parties.  In support of the proposed schedule, addressed below, and the motion for consolidation, Applicant Dallas Creek explicitly stated its desire to waive the time limits for decision, as set forth in § 40-6-109.5, C.R.S., in Docket No. 05A-333W.

21. Section 40-6-109.5(2), C.R.S., requires that the Commission issue its decision on an application within 210 days after the application is deemed complete.  However, § 40-6-109.5(3), C.R.S., states that an applicant may waive the time limits for a Commission decision.

22. In further support of consolidation and to accommodate the proposed procedural schedule, Dallas Creek also represented that it would amend the effective date of the tariffs that accompanied Advice Letter No. 1 such that the 210-day suspension period allowed for by § 40-6-111(1)(b), C.R.S., would expire on July 6, 2006.  In order to avoid further procedural modifications, Dallas Creek should file that amendment within 14 days of the date of this order.

23. The unopposed motions to consolidate state good cause.  The ALJ finds that Docket No. 05A-333W and Docket No. 05S-396W present issues which are substantially similar.  The ALJ further finds that consolidation of the matters that are the subjects of Docket No. 05A-333W and Docket No. 05S-396W will eliminate the possibility of inconsistent determinations with respect to common issues of fact and law addressed by common witnesses and will promote administrative economy.  No party will be prejudiced by consolidation.

24. With the two dockets consolidated, Staff is a party in both proceedings.  Review of the Commission's files in these two matters reveals that Dallas Creek and Staff are the only parties in the consolidated proceeding.  

25. The prehearing conference proceeded to address procedures governing the consolidated proceeding.  

26. In accordance with the representations made in the motions to consolidate and during the prehearing conference, the following procedural schedule will be adopted:  (a) on or before February 8, 2006, Applicants will file their testimony and exhibits; (b) on or before March 3, 2006, Intervenors will file their answer testimony and exhibits; (c) on or before March 24, 2006, Applicants will file their rebuttal testimony and exhibits; (d) on or before April 7, 2006, each party will file its corrected testimony and exhibits; (e) on or before April 7, 2006, each party will file its prehearing motions; (f) on or before April 19, 2006 the parties will file any stipulation reached; (g) a final prehearing conference will be held on April 19, 2006; (h) hearing will be held on April 25 and 26, 2006; and (i) on or before May 10, 2006, each party will file its post-hearing statement of position to which, absent further order, no response will be permitted.  

27. With respect to any prehearing motions, the parties have agreed to shorten response times to seven calendar days and waive filing any reply to responses.

28. With respect to discovery, the procedures of Rule 77, 4 CCR 723-1, will govern, except as to matters resolved by filing a motion.  Such motions shall proceed as any other pretrial motion, as modified above.

Any party that proposes a revenue requirement or rate design in testimony shall provide, in hard copy and electronic format, the average customer impacts of their proposed case, both in dollars and in percentages, for both the average month and peak month.  Staff shall use the same average and peak usage figures utilized by Dallas Creek.  Consequently, Dallas Creek shall file its average and peak monthly customer usage and average customer financial impact of the rates proposed in its direct case, in hard copy and executable electronic format, based on average and peak usage.  Each party shall file with the Commission the electronically formatted filing required above on a 3.5” floppy disk or CD ROM in both the underlying executable electronic format and Adobe PDF format.
  Any stipulations or settlement agreements, along with any associated testimony or exhibits, shall also be filed electronically.  

Each party that proposes an alternative revenue requirement or rate design must  file, in electronic format, the financial model(s) it uses in support of the testimony.  If a party’s case changes in subsequent testimony based on updated modeling, or if the model needs to be updated for any other reason, the party shall file a new model and any supporting testimony as soon as is practical.

II. ORDER

A. It Is Ordered That:  

1. Applicant’s Unopposed Motion for Leave to Participate in the November 14, 2005 Prehearing Conference by Telephone and Request for a Forthwith Determination, filed by Dallas Creek Water Company, Inc. (Dallas Creek), is granted.

2. Applicant’s Unopposed Motion to Consolidate Docket No. 05A-333W with Docket No. 05S-396W, Motion to Vacate and Request for Forthwith Determination, filed by Dallas Creek in Docket No. 05A-333W, and Applicant’s Unopposed Motion to Consolidate Docket No. 05S-396W with Docket No. 05A-333W, Motion to Vacate and Request for Forthwith Determination, filed by Dallas Creek in Docket No. 05S-396W, are granted consistent with the discussion above.

3. Docket No. 05A-333W and Docket No. 05S-396W are consolidated.  Docket No. 05A-333W is the primary docket.  

4. All parties in each docket, by this Order, become parties in the consolidated proceeding.  The parties shall modify their certificates of service accordingly.

5. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as on this Order.  The primary docket number stated in Ordering Paragraph 3 above and its caption shall appear first.

6. The filing requirements of Rule 4 Code of Colorado Regulations 723-1-22(f)(4)(A) are modified as set forth in this Ordering Paragraph.  In this consolidated proceeding, parties shall file an original and the number of copies of all filings provided for in Commission rules under the primary docket, Docket No. 05A-333W; no copies shall be filed in the additional dockets to the consolidated proceeding.  

7. The hearing scheduled for January 11, 2006, in Docket No. 05S-396W, is vacated.  The procedural schedule established by Decision No. C05-1138 is vacated. 

8. Dallas Creek’s waiver of the time limits for decision set forth in § 40-6-109.5, C.R.S., in Docket No. 05A-333W, is hereby acknowledged.

9. A final prehearing conference in this consolidated proceeding is scheduled as follows:  

DATE:

April 19, 2006  

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

10. Hearing in this consolidated proceeding is scheduled and will be held on the following date, at the following time, and in the following location:  

DATES:
April 25 and 26, 2006

TIME:
10:00 a.m. on April 25, 2006
 and 9:00 a.m. on April 26, 2006

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

11. The following procedural schedule will be adopted for this proceeding:

Date


Event
February 8, 2006
Testimony and Exhibits of Dallas Creek due.

March 3, 2006
Answer Testimony and Exhibits of Staff of the Colorado Public Utilities Commission due.

March 24, 2006
Rebuttal Testimony and Exhibits of Dallas Creek due.

April 7, 2006
Corrections to testimony and exhibits due

April 7, 2006
Prehearing motions due.

April 19, 2006 
Any stipulation reached due.

May 10, 2006
Post-hearing statements of position due.

12. Consistent with the above discussion, parties shall file specified electronically formatted filings with the Commission in both hard copy and executable electronic format.

13. Dallas Creek shall file, as part of its direct testimony and exhibits, the average month and peak month consumption quantities of water customers on its system and the calculation of the average customer’s bill impact of its proposal. Staff of the Commission shall use these same monthly consumption figures to determine the average customer bill impact if it files a rate design proposal in this case. 

14. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge


G:\ORDER\333W.doc:GHA






� Considering that Dallas Creek’s Counsel offices in Aspen, Colorado, he may participate in prehearing matters herein telephonically without further relief.  In order to participate telephonically, Counsel shall contact the Commission the day before scheduled hearings for calling instructions.


� For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (Excel, Word, or WordPerfect, for example).  All spreadsheets should have the various cell formula or links left intact; i.e., cell formulas should not be converted to values.  To the extent exhibits cannot be provided in an executable electronic format, a listing of such exhibits should be provided identifying those that cannot be so provided.   In order to minimize the size and allow electronic text searches of the PDF files, all PDF files should be generated from the electronic base format where possible, but can be generated as a scanned image if the base document is not available electronically.
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