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I. statement, findings, and conclusions

1. This proceeding was initiated on August 17, 2005, when the Complainant, James M. Young, filed a formal complaint (Complaint) with the Colorado Public Utilities Commission (Commission) against Respondent, Merwin’s Towing (Merwin’s).

2. On August 24, 2005, the Commission entered its Order to Satisfy and Answer.  It also issued an Order Setting Hearing and Notice of Hearing scheduling a hearing in this matter on October 17, 2005.  The hearing was subsequently rescheduled to November 9, 2005.  See, Decision No. R05-1125-I.

3. At the assigned place and time, the undersigned Administrative Law Judge (ALJ) called the matter for hearing.

4. During the course of the hearing, testimony was presented by Mr. James M. Young, Complainant, Ms. Diane Merwin (Mr. Merwin’s spouse who works with him in business), and Mr. Ralph William Merwin, Sr., owner of Merwin’s, Respondent. Exhibits 1 through 14, were identified.  Exhibits 1 through 12 and 14 were offered and admitted into evidence. 

II. FINDINGS AND DISCUSSION

5. On January 17, 2004, Mr. Young’s son was driving a 1995 Pontiac van down Highway 550 when the vehicle left the roadway and rolled into a ravine.  The charges for recovery and towing of the vehicle form the basis of this Complaint.  

6. Reviewing the Complaint, Exhibit 3, Mr. Young contests Merwin’s billing for charges associated with the tow based upon four claims for relief:  (1) he was not notified after the initial ten days of storage charges; (2) he did not authorize the towing of the vehicle; (3) he was not notified until three months after the onset of storage charges; and (4) he disputes the amount of storage charges.
7. Merwin’s filed a complaint for the recovery of tow charges, a storage fee, interest and other miscellaneous charges against Mrs. Juanita F. Young, as owner of the vehicle, in the Small Claims Division of the County Court for San Miguel County.  However, the Court dismissed the case because she passed away while the case was pending.  (See Exhibit 1 at page 2).

8. As instructed upon dismissal, Merwin’s filed a claim against Mrs. Young’s estate seeking recovery of charges related to the tow.  See Exhibits 1 and 11.  After hearing, the District Court for the County of San Miguel found that the vehicle to be towed was not an abandoned vehicle within the meaning of § 42-4-1801 C.R.S., that such statute does not impose liability upon a vehicle owner, and that Merwin’s was entitled to recover $752.50, as a reasonable amount for towing services, based on a theory of unjust enrichment.  All other aspects of the claim were denied including a finding that Merwin’s was not entitled to recovery of storage charges.

9. On or about October 27, 2005, the judgment entered by the district court, including interest, was satisfied (judgment principal of $752.50 + $110.17 judgment interest).  See Exhibit 2.

10. The doctrine of collateral estoppel or issue preclusion holds that a court's final decision on an issue actually litigated and decided precludes litigation of that issue in subsequent actions.  A-1 Auto Repair & Detail, Inc. v. Bilunas-Hardy, 93 P.3d 598, 600 (Colo. Ct. App. 2004) (citations omitted).

11. In Colorado, four elements must be satisfied to apply issue preclusion. The proponent of issue preclusion must demonstrate that: (1) the issue precluded is identical to an issue actually litigated and necessarily adjudicated in the prior proceeding; (2) there was a final judgment on the merits; (3) the party against whom issue preclusion is asserted was a party to, or was in privity with a party to, the prior proceeding; and (4) the party against whom issue preclusion is asserted had a full and fair opportunity to litigate the issue in the prior proceeding. A-1 Auto Repair & Detail, Inc. v. Bilunas-Hardy, 93 P.3d 598, 602 (Colo. Ct. App. 2004) (citations omitted). 

12. Considering the identity of issues, an issue must be identical to the issue that was actually and necessarily decided in the prior action before preclusion will apply.  Reviewing the Order of the District Court, the ALJ finds that Merwin’s authorization to tow the subject vehicle was not fully litigated in the prior litigation and will be addressed below.  However, the storage charges that form the basis of three claims herein were a central issue in the prior litigation that was fully litigated and decided by the District Court.  Thus, Merwin’s charges for storage meet the first element of issue preclusion.

13. The District Court judgment was entered and is now final and satisfied.  Merwin’s, being the party against whom the storage charge issue is precluded, was a party to the prior litigation and had a full and fair opportunity to litigate storage charges in the prior case.

14. Based upon the foregoing findings, the ALJ finds that the issue of storage charges associated with the towing of Mr. Young’s vehicle is precluded from re-litigation herein by the Order Regarding the Claim of Merwin’s Towing in Case No. 04PR6 in the District Court for the County of San Miguel, State of Colorado (Exhibit 1).  Pursuant thereto, Merwin’s is not entitled to recovery of storage charges associated with the tow.

15. The only other remaining issue from the complaint is the second claim: Merwin’s authorization to tow the vehicle.

16. The Colorado State Patrol (CSP) regularly requests the dispatch of towing carriers for the purposes of clearing public roadways of damaged, abandoned, seized, or impounded vehicles.  To request towing services, the CSP employs a rotational list of carriers, from which Mr. Merwin was called for the subject tow.  Merwin’s entered into a Towing Carrier Service Agreement with the CSP and agreed to comply with specified CSP procedures as a condition of the service agreement (See Exhibits 4 and 12).
17. The CSP contacted Merwin’s and requested recovery and impound of the vehicle as well as retrieval of various belongings strung about the accident site.

This Commission’s jurisdiction over carriers providing intrastate towing services within Colorado is governed by § 40-13-101, C.R.S., through § 40-13-112, C.R.S.  While the Commission has authority to license towing carriers and to revoke such licenses under certain circumstances, its jurisdiction over the operations of such carriers is somewhat limited.  

18. Applicable to these proceedings, the Commission prescribes rules and regulations covering the operations of towing carriers to administer Article 13 of Title 40.  § 40-13-107, C.R.S.  A non-exhaustive listing of subjects within such scope includes:  “[t]he circumstances under which a towing carrier may tow a motor vehicle without the express consent of the owner thereof.”  § 40-13-107, C.R.S.

19. Commission rules defines a non-consensual tow as a “tow authorized or directed by a person other than the owner, authorized operator, or authorized agent of the owner.”  Rule 6501 of the Rules Regulating Towing Carrier Transportation, 4 Code of Colorado Regulations (CCR) 723-9.  A non-consensual tow specifically includes “a tow directed or authorized by a law enforcement officer, either verbally or in writing, in any circumstances when the owner, authorized operator, or authorized agent of the owner is unavailable, unable, or unwilling to direct the tow.”  Rule 6501(V)(IV), 4 CCR 723-9.
Exhibits 7, 8, and 10 clearly identify that Mr. Young and his wife had an ownership interest in the van at the time of the wreck.  See Konecny v. von Gunten, 151 Colo. 376, 380 (Colo. 1963). Without consent of the owner for the tow, the Commission has jurisdiction surrounding the circumstances under which Merwin’s may tow Mr. Young’s vehicle.
20. In the instant case, Mr. Young’s son did not select a towing carrier for recovery of the vehicle.  Further, he was arrested at the scene of the accident.  Thus, he was unavailable, unable, or unwilling to direct the tow. Based thereupon, the CSP contacted Merwin’s, as the next on the CSP’s rotating list of carriers, to authorize and request that the vehicle be recovered, towed, and impounded.  Thus, the ALJ finds the tow at issue in this complaint is a non-consensual tow.
21. While it is undisputed that Mr. Young did not authorize towing of the vehicle, his authorization was simply not required.  The evidence of record establishes that the CSP, consistent with Commission rules, authorized Merwin’s non-consensual tow of Mr. Young’s vehicle.  Therefore, Mr. Young’s second claim for relief will be dismissed.

22. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. The Complaint by James M. Young against Merwin’s Towing (Merwin’s) is granted as to storage charges billed in connection with the towing of the 1995 Pontiac van on January 17, 2004.  Merwin’s is precluded from recovery of storage charges from James M. Young.

2. The claim of James M. Young against Merwin’s for conducting a tow of the 1995 Pontiac van without authorization is dismissed, consistent with the discussion above.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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