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I. statement

1. On October 15, 2004, Lake Durango Water Company (Applicant) filed an Application in which it seeks authorization to proceed with construction of the Lightner Creek Project, authorization to enter into an agreement with Tierra Hermosa, LLC for taps as payment for the development of the Lightner Creek Project, and other authorizations as stated in the Application (Project Application).  Applicant supplemented the Project Application by a filing made on November 1, 2004.  The Project Application commenced Docket No. 04A-424W.  The Commission gave public notice of the Project Application.  Notice of Application Filed, dated October 20, 2004.  

2. Also on October 15, 2004, Applicant filed an Application in which it seeks authorization to access funds in its Capital Improvement Escrow Account to pay for an engineering study for development of the Lightner Creek Project (Engineering Application).  Applicant supplemented the Engineering Application by a filing made on November 1, 2004.  The Engineering Application commenced Docket No. 04A-525W.  The Commission gave public notice of the Engineering Application.  Notice of Application Filed, dated October 20, 2004.  

3. The Project Application and the Engineering Application were consolidated for all purposes.  Decision No. R04-1580-I.  

4. Durango West Metropolitan District No. 1, Durango West Metropolitan District No. 2, the Board of County Commissioners of La Plata County, Colorado, and Staff of the Commission (Staff) intervened.  Decisions No. R04-1453-I and No. R04-1454-I.  Shenandoah Homeowners Association, the Rafter J Association, the Shenandoah Highlands Home Owners Association, and Mr. Barton K. Cross were permitted to intervene.  Decision No. R04-1580-I.  Messrs. Norton, Brossia, Bradley, and Griffith were permitted to intervene.  Decisions No. R05-1095-I and No. R05-1256-I.  

5. The Commission has deemed both Applications complete.  Applicant waived the provisions of § 40-6-109.5, C.R.S., as to both the Project Application and the Engineering Application.  Decision No. R04-1580-I.  

6. By Decision No. R05-0216-I, the Administrative Law Judge (ALJ) scheduled a hearing in this consolidated matter in August, 2005 and established a procedural schedule.  By Decision No. R05-0951-I, on motion of the parties, the ALJ vacated and established a new procedural schedule and vacated and rescheduled the hearing to November 30, 2005 and December 1, 2, and 5, 2005.  This Order will vacate those hearing dates and will vacate the procedural schedule.  

7. On November 30, 2005, Staff filed, on behalf of all parties, a Stipulated Motion to Modify Procedural Schedule (Motion).  In that filing, Staff states that the parties are engaged in settlement discussions and need additional time to explore settlement of some or all of the issues in this proceeding.  Staff represents that the parties request that the hearing dates and procedural schedule be vacated and that new hearing dates with a new procedural schedule be adopted.  The Motion sets out three procedural schedule options for the ALJ's consideration.  The Motion states good cause; and, as all parties join in the Motion, granting the Motion will not prejudice any party.   The Motion will be granted.  

8. One of the three procedural schedule options is acceptable, with slight modifications.  The following procedural schedule and hearing dates will be adopted:  (a) on or before January 18, 2006, the parties will file corrected direct and corrected answer testimony and exhibits; (b) on or before January 25, 2006, Applicant will file its rebuttal testimony and exhibits; (c) on or before January 25, 2006, each intervenor will file its cross-answer testimony and exhibits;
 (d) on or before February 1, 2006, each party will file its prehearing motions;
 (e) on or before February 3, 2006, the parties will file any stipulation reached; (f) on or before February 3, 2006, Applicant will file corrected rebuttal testimony and exhibits; (g) on or before February 3, 2006, each intervenor will file corrected cross-answer testimony and exhibits; and (h) hearing will be held in Durango, Colorado, on February 8, 9, and 10, 2006 with February 13, 2005 held in case an additional day is necessary.
  The hearing will begin each day at 9 a.m.  

9. Whether post-hearing statements of position will be filed, whether response should be permitted, and the date(s) for submission will be considered at the conclusion of the hearing.  

10. No prehearing conference will be scheduled at this time.  Should a party deem a prehearing conference necessary, it may file an appropriate motion.  

11. At the time a stipulation is filed, the parties will be ordered to provide a copy of that stipulation directly to the ALJ.  This requirement will not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

12. In Decision No. R05-0951-I the ALJ set out an issue for hearing in this matter.  The ALJ expects the parties to address this issue.  For the convenience of the parties, the issue and surrounding discussion are set out here:  

By Decision No. R05-0175-I ALJ Fritzel granted a motion to hold in abeyance Docket No. 03A-522W (In the Matter of the Application of Lake Durango Water Company, Inc., for a Certificate of Public Convenience and Necessity) (CPCN Docket) pending resolution of the instant consolidated proceedings.  All parties in the CPCN Docket concurred in the motion, which was filed by Staff.  

At present, Applicant holds no Certificate of Public Convenience and Necessity (CPCN) to provide service to anyone in any geographic area in Colorado.  Apparently, the purpose of the CPCN Docket is to determine whether to grant Applicant a CPCN and, if so, to determine the geographic territory in which Applicant will be authorized provide monopoly service.  In the motion filed in the CPCN Docket,   

the parties [argued] that … the appropriate certificated territory of Lake Durango should be evaluated after it is determined whether the Lightner Creek Project will be constructed, and how much additional water would be available.  

Id. at ¶ 4.  The ALJ agreed and, as noted, will hold that case is abeyance.  

The procedural posture of the CPCN Docket raises questions which must be answered in these consolidated proceedings.  Among those questions are the following:  (a) What is the geographic area which Applicant seeks to serve by the application filed in the CPCN Docket?  (b) If the Project Application is granted, will that affect the geographic territory which Applicant seeks to serve by the application filed in the CPCN Docket?  (c) If it affects that geographic territory, how does it affect it?  (d) If granting the Project Application will result in increasing the geographic territory which Applicant seeks to serve by the application filed in the CPCN Docket, can that increase be accomplished in this consolidated proceeding in the absence of an existing CPCN?  (e) If it can be accomplished in this proceeding, how can it be done?  (f) Can the Project Application be granted in the absence of an existing CPCN?  (g) If it can be granted, what conditions, if any, should be imposed to address the absence of an existing CPCN?  There may be other questions, but these are the most obvious at present.  

The ALJ expects the parties, and particularly Applicant and Staff, to answer these questions in the evidentiary record of this proceeding.  At least preliminarily, the ALJ finds that, due to the recently-created link between this proceeding and the CPCN Docket, answers to these questions are necessary in order to decide the Project Application.  

Decision No. R05-0951-I at ¶¶ 13-16 (footnotes omitted).  

13. Except as modified by this Order, the procedures established in Decisions No. R05-0216-I and No. R05-0951-I will continue to apply in this proceeding.  

14. As the Motion is stipulated, no party will be prejudiced if response time is waived.  Response to the Motion will be waived.  

II. ORDER
A. It Is Ordered That:  
1. The Stipulated Motion to Modify Procedural Schedule is granted.  

2. The hearing scheduled for November 30, 2005 and for December 1, 2, and 5, 2005 is vacated.  

3. The procedural schedule established in Decision No. R05-0951-I is vacated.  

4. The procedural schedule in this matter is:  (a) on or before January 18, 2006, the parties will file corrected direct and corrected answer testimony and exhibits; (b) on or before January 25, 2006, Applicant Lake Durango Water Company will file its rebuttal testimony and exhibits; (c) on or before January 25, 2006, each intervenor will file its cross-answer testimony and exhibits; (d) on or before February 1, 2006, each party will file its prehearing motions; (e) on or before February 3, 2006, the parties will file any stipulation reached; (f) on or before February 3, 2006, Applicant will file corrected rebuttal testimony and exhibits; and (g) on or before February 3, 2006, each intervenor will file corrected cross-answer testimony and exhibits.  

5. At the time a stipulation is filed, the parties shall provide a copy of that stipulation directly to the Administrative Law Judge.  This requirement does not reduce the number of copies which must be filed in accordance with Commission rules.  

6. Hearing in this matter shall be held in Durango, Colorado on February 8 through 10, 2006 and, if necessary, on February 13, 2006 and shall begin each day at 9:00 a.m.  By separate Order, the Commission will inform the parties of the location for the hearing.  

7. The parties shall follow the procedures and shall make the filings set forth above.  

8. Except as modified by this Order, the procedures established in Decisions No. R05-0216-I and No. R05-0951-I shall apply in this proceeding.  

This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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�  Cross-answer testimony may respond only to answer testimony filed by another intervenor.  


�  Responses to these motions will be made orally at the hearing.  These motions will be taken up as preliminary matters on the first day of hearing.  


�  By separate Order, the ALJ will establish the Durango location for the hearing.  
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