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I. statement
1. On July 15, 2005, Mobilepro Corp. (Mobilepro) and American Fiber Network, Inc. (AFN) filed a joint application requesting a Commission authorization to transfer control of AFN to Mobilepro.  4 Code of Colorado Regulations 723-25-8.  

2. Mobilepro and AFN are both Delaware corporations with principal offices in Overland Park, Kansas and Bethesda, Maryland, respectively. 

3. The application contemplates a two-step commercial transaction pursuant to an agreement entered into between AFN and Mobilepro.  First, AFN will merge with and into a wholly-owned subsidiary of Mobilepro to be formed, AFN Acquisition Corp.  Simultaneously, the surviving AFN Acquisition Corp. will change its name to American Fiber Network, Inc.  Thus, upon completion of the transactions provided for in the agreement, AFN will become a wholly-owned subsidiary of Mobilepro, with AFN as the surviving operating company and Mobilepro as the holding company.  AFN Acquisition Corp. will own and control the Certificate of Public Convenience and Necessity (CPCN) transferred pursuant to this decision.

4. According to the Joint Application, AFN currently “provides resold and facilities-based local exchange service, resold and facilities-based long distance operator services, voicemail and other standard voice features, and DS1 services.”  Joint Application at 3.

5. The Commission approved the transfer of a CPCN to provide local exchange services from AFN Consultants, Inc. to AFN in Decision No. C04-1140.
  AFN has an effective tariff on file with the Colorado Public Utilities Commission.  Mobilepro does not possess any Commission issued authority to provide telecommunications services.

6. Following the proposed transfer, AFN will continue to be the name of the operating entity in Colorado and customers will continue to be provided services under any corresponding effective tariffs on file with the Commission. 

7. The proposed transaction will not affect the rates, terms, or conditions under which AFN currently provides service in Colorado.  Further, the current operating company and the surviving operating company will use the same name.  Thus, the proposed transaction will be transparent to end-use customers in Colorado.  To the extent that a waiver of the Commissions rules related to slamming, or the unauthorized change of telecommunications providers is required to complete the transfer, good cause appears therefore and a waiver will be granted.

8. On July 18, 2005, the Commission issued a Notice of Application Filed, giving notice to all interested parties.  Interventions were due on or before August 17, 2005.  

9. On August 31, 2005, the Commission deemed the Application complete by minute entry at its weekly meeting and referred the matter to an Administrative Law Judge (ALJ) for hearing.

10. On September 9, 2005, Staff of the Commission (Staff) timely filed its intervention of right and request for hearing.  Staff is the only intervenor in this proceeding.  

11. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.  

A. Discussion

12. The Stipulation resolves all contested issues in the docket.  Staff requests, on behalf of itself and Mobilepro, that the Stipulation be approved without hearing.

13. The application is unopposed and may be considered without a hearing.  § 40-6-109(5), C.R.S.

Mobilepro remains unrepresented in this docket; however, as the Commission has accommodated in the past, an applicant in an unopposed application will not be required to obtain representation of counsel.
  The Commission relies upon the represented authority of Geoffrey B. Amend, General Counsel and Secretary (signatory to the Stipulation), and Glenn S. Richards, Esq. (signatory as agent on the Application) to bind Mobilepro to the obligations undertaken in this docket.  For purposes of reviewing the stipulation submitted, the Commission further relies upon the represented authority of Geoffrey B. Amend, General Counsel and Secretary (signatory to the Stipulation), and Glenn S. Richards, Esq. (signatory as agent on the 

14. Application), as agents for an entity to be formed, to bind AFN Acquisition Corp. to the obligations undertaken in this docket.  In any event, the Commission specifically orders compliance with the Stipulation as a condition precedent to granting the authorization to transfer control of the CPCN from AFN, as more specifically set forth below. 

15. Reviewing the Stipulation, the ALJ construes the agreement to impose obligations on “AFN” as both the transferor and as the successor operating company.  In order to avoid confusion, the obligations will be distinguished between AFN, as the transferor; Mobilepro, as the holding company owning the surviving wholly-owned subsidiary operating company; and AFN Acquisition Corp., as the surviving operating company.  While it is understood that upon completion of the contemplated merger, AFN Acquisition Corp. will change its name to AFN, the surviving operating company will be referred to as AFN Acquisition Corp. in this Recommended Decision.

16. All terms and conditions of the Stipulation as to Mobilepro and/or AFN Acquisition Corp. shall be joint and several between them.  However, AFN Acquisition Corp. shall hold the CPCN and Mobilepro will not hold any Commission-issued authority as a result of completing the proposed transaction.  Stipulation at ¶ 5.  

17. As one condition of transferring control and retaining the CPCN, Mobilepro agrees to maintain a surety bond for a period of three years from the effective date of the Commission’s decision approving this transfer application.  Stipulation at ¶ 5.  The line of credit shall be issued in the name of AFN Acquisition (i.e., surviving operating company) and the Commission shall be named as the obligee.  There are provisions governing the initial and minimum amount of the surety bond (i.e., $50,000); the recalculation of the amount of the surety bond; the increase in the amount of the surety bond; the reports and verifications to be filed with the Commission; the disbursement of the surety bond; and the procedures to be followed in the event of a default of the surety bond.
  Id. at ¶ 5 through and including ¶ 15.  

18. Footnote 1 to paragraph 3 of the Stipulation references sales by Mobilepro.  AFN Acquisition Corp. being the holder of the CPCN, the line count underlying said calculations shall be those of AFN Acquisition Corp.

19. All references to AFN in paragraphs 12, 14, 15, 16, and 18 of the Stipulation shall mean AFN Acquisition Corp.

20. Paragraphs 15, 17, and 20 of the Stipulation refer to transfer of a Letter of Registration (LOR) or Commission action against “AFN’s LOR.”  The ALJ notes that the scope of the transfer authorization requested in the Application only includes a CPCN and that neither Mobilepro nor AFN hold a LOR at this time.  Thus, these references in the Stipulation to a LOR will be deleted.

21. Paragraph 18 of the Stipulation references oversight exercised by Mobilepro over third parties entering agreements with AFN Acquisition.  Such reference shall be amended to reflect oversight by Mobilepro and/or AFN Acquisition Corp.

22. Paragraph 19 of the Stipulation obligates Mobilepro to file reports of certain events.  Without limitation, an affiliate of Mobilepro defined therein shall include AFN Acquisition Corp.

23. Section 40-15-503.5(1), C.R.S., provides the basis for the bonding (or surety) requirement.  Pursuant to that statute and in the exercise of its discretion, the Commission may require a telecommunications provider to post a bond as a condition of obtaining Commission authority to provide regulated telecommunications services.  

24. Of necessity, because Mobilepro does not yet have authority to provide telecommunications service in Colorado, the amount of the surety bond is based on projections, not actual numbers.
  Those projections, however, are founded in calculations based on, inter alia, an estimated 500 customers; an estimated average revenue of $25 per month per customer, which is prepaid by the customer; and the current Commission-established payments into the enumerated statutory funds and programs.  The estimates used to establish the surety bond amount are reasonable.  

25. The ALJ finds that, on the facts of this case, the surety bond provisions of the Stipulation, including the $50,000 minimum bond amount,
 are reasonable.  

26. First, Mobilepro agreed to the surety bond as a condition to the transfer of a CPCN in this case.  This agreement substantially reduces any concern that, in this case, the surety bond requirement acts as a barrier to entry as a Competitive Local Exchange Carrier into the telecommunications market.  Based on its agreement to the surety bond provisions, the ALJ finds that Mobilepro has determined for itself that the surety bond is not a barrier to its entry into the local telecommunications market in Colorado.  

27. Second, at present AFN Acquisition Corp. plans to provide service by reselling services it purchases at wholesale from Qwest Communications.  It is a reasonable precaution to have a time-limited and specific surety bond requirement in place to protect AFN Acquisition Corp.’s end-users, wholesale supplier of telecommunications service, and the Commission in the event of unforeseen difficulties in the future.  

28. Third and finally, the amount of the bond takes into account the factors enumerated in § 40-15-503.5(1), C.R.S., and is calculated to assure that the bond is sufficient to cover any amounts which Mobilepro or AFN Acquisition Corp. may owe to wholesale suppliers, customers, and the enumerated statutory funds.  

29. The Stipulation contains other provisions which are reasonable and necessary.  Stipulation at ¶¶ 16 through and including 20.  

30. Based on review of the Stipulation, the ALJ finds that the Stipulation, as modified by this decision, is just, is reasonable, and is in the public interest.  The ALJ finds and concludes that the Stipulation, as modified herein, should be, and will be, accepted.  

31. The ALJ finds that the present or future public convenience and necessity requires, or will require, the provision of basic local telecommunications services by AFN Acquisition Corp., so long as it provides those services in accordance with the provisions of the Stipulation and of this Decision.  

32. The ALJ finds that granting the Application, as conditioned by the Stipulation, as modified, and this Order, is consistent with the legislative policy statements set out in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S., and with the purpose of § 40-15-503.5, C.R.S.  

33. The ALJ concludes that AFN should be authorized to transfer control of its CPCN to provide local exchange telecommunications services in accordance with the agreement described in the Application, so long as AFN Acquisition Corp. provides those services in accordance with the terms of the Stipulation, as amended, and the provisions of this Decision.  

34. Before it offers local exchange telecommunications services, Mobilepro:  (a) must have, as required, effective tariffs and price lists for its regulated telecommunications services on file with the Commission; and (b) must comply with all statutory and regulatory requirements and obligations applicable to telecommunications providers subject to the jurisdiction of the Commission.  

35. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.   

II. ORDER

A. The Commission Orders That:

1. The Joint Motion to Approve Stipulation and Settlement Agreement is granted consistent with the above discussion.  The Stipulation and Settlement Agreement filed on November 21, 2005, a copy of which is attached hereto as Appendix A, is incorporated by reference into this Order.  The Stipulation and Settlement Agreement, as modified herein, is made an Order of the Commission. 

2. The Joint Application of Mobilepro Corp. and American Fiber Network, Inc., for Authority to Transfer Control of an Authorized Carrier filed on July 15, 2005 is granted consistent with the above discussion.

3. Pursuant to the proposed merger transaction, AFN Acquisition Corp., a wholly-owned subsidiary of Mobilepro Corp. to be formed, is authorized to receive the transfer of control of American Fiber Network, Inc.’s Certificate of Public Convenience and Necessity to provide local exchange telecommunications services throughout the State of Colorado.

4. A waiver of the Commission’s rules related to slamming is granted for the instant transaction that is the subject of this application.

5. In accordance with the terms of the Stipulation and Settlement Agreement and the applicable statute and Commission rules, AFN Acquisition Corp., shall continue to have the obligation to file an annual report with the Commission and contribute to the following:  the Public Utilities Commission’s Fixed Utilities Fund, the Colorado High Cost Support Mechanism, the Telecommunications Relay Services for the Disabled Telephone Users Program, the Emergency Telephone Access Act Program (Low Income Fund), the 9-1-1 Fund, and other financial support mechanisms which the Commission may create in the future to implement §§ 40-15-502(4) and (5), C.R.S.  

6. American Fiber Network, Inc. is authorized to transfer control of the Certificate of Public Convenience and Necessity to provide local exchange telecommunications services throughout the State of Colorado to AFN Acquisition Corp., subject to the following conditions:  (1) AFN Acquisition Corp., must comply with the provisions of the Stipulation and Settlement Agreement and of this Decision; (2) AFN Acquisition Corp. shall file a certificate of good standing to conduct business in the State of Colorado; and (3) AFN Acquisition Corp. shall file a verified statement signed by an authorized officer of AFN Acquisition Corp. accepting and ratifying obligations of the Stipulation and Settlement Agreement and of this Decision.

7. If AFN Acquisition Corp. fails to make any filing required by Ordering Paragraph II.A.6, supra, within 60 days after this Decision becomes administratively final, the authorization to transfer control of the Certificate of Public Convenience and Necessity to provide local exchange telecommunications services granted by this Decision shall be deemed null and void.  For good cause shown, the Commission may grant AFN Acquisition Corp., additional time within which to make such filings.

8. Prior to offering regulated telecommunications services in the State of Colorado, AFN Acquisition Corp. shall make a filing with the Commission to adopt the effective tariffs of American Fiber Network, Inc. currently on file with the Commission.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� AFN received its CPCN by transfer approved in Decision No. C04-1140, Docket No. 04A-438T.  The subject Certificate of Public Convenience and Necessity was originally granted by Decision No. C00-0249, Docket No. 00A-036T.


� The CPCN authorized to be transferred will be held by AFN Acquisition Corp. upon completion of the transfer and Mobilepro will not possess any Commission issued authority to provide telecommunications services.


� See e.g., In re Application of Impact Telecom, LLC for a Certificate of Public Convenience and Necessity to Provide Local Exchange Telecommunications Services and Letter of Registration to Provide Emerging Competitive Telecommunications Services, Docket No. 05A-240T.


� Without limitation, and consistent with paragraph 5 of the Stipulation, AFN Acquisition Corp. and Mobilepro shall be jointly responsible to make the stated Commission filings.


�  All assumptions are stated on Exhibit A to the Stipulation.  


�  The surety bond will not be less than $50,000 at any time during a period of three years following the effective date of the Commission’s decision approving this transfer application.  
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