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 ASK \o DecisionNo "enter Decision No. when known" Decision No. R05-1431-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  

05A-339CP-Stock TransferDOCKET NO. 05A-339CP-Stock Transfer  

IN THE MATTER OF THE APPLICATION FOR AN ORDER OF THE COMMISSION AUTHORIZING:  (1) THE PURCHASE BY CASINO TRANSPORTATION, INC., THE RECORD OWNER OF CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY PUC NOS. 48419 AND 52393, OF ALL THE ISSUED AND OUTSTANDING SHARES OF STOCK OF FOUR WINDS, INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION, INC., THE RECORD OWNER OF CONTRACT CARRIER PERMIT NO. A-9792 AND CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY PUC NOS. 14641 AND 48716; (2) THE SIMULTANEOUS 5-YEAR LEASE BY CASINO TRANSPORTATION, INC. OF THE CONTRACT CARRIER PERMIT AND CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY OF FOUR WINDS, INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION, INC.; (3) THE ACQUISITION OF CONTROL OF BOTH CASINO TRANSPORTATION, INC. AND FOUR WINDS, INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION, INC., BY CRAIG CALDWELL, GREG WATERMAN, AND ROBERT WATERMAN; AND (4) THE LIMITED ACQUISITION OF CONTROL OF BOTH CASINO TRANSPORTATION, INC. AND FOUR WINDS, INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION, INC., BY JOANNE LAH.  

interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
certifying questions to the Commission 
and requesting the Commission 
to accept the certification  

Mailed Date:  December 6, 2005  

I. statement  
1. On August 11, 2005, Joanne Lah and Casino Transportation, Inc. (collectively, Applicants), filed a Verified Application for Approval of a Stock Transfer and Related Lease of the PUC Authorities of Four Winds, Inc., doing business as People's Choice Transportation, Inc., to Casino Transportation, Inc., and Request for Approval of Stock Pledges, if Necessary, and Certain Rights of Joanne Lah with Respect to the Carriers' Subsequent Operations to the Extent Approval is Required (Application).  The filing commenced this docket.  

2. The Commission gave public notice of the Application.  CUSA BCCAE LLC, doing business as Black Hawk Central City Ace Express (Ace Express), intervened.  Applicants and Ace Express are the only parties.  

3. The Commission deemed the Application complete as of August 31, 2005.  Applicants have waived the time frame established in § 40-6-109.5, C.R.S.  

4. On August 31, 2005, the Commission issued its Order Setting Hearing and Notice of Hearing in this matter.  The Administrative Law Judge (ALJ) vacated that hearing date and the procedural schedule and scheduled a prehearing conference for September 22, 2005.  Another prehearing conference was held on November 8, 2005.    

5. By Decision No. C05-1049, the Commission granted temporary approval for Casino Transportation, Inc., to assume operational control of the operations of Four Winds, Inc., doing business as People's Choice Transportation, Inc., under Certificates of Public Convenience and Necessity PUC No. 14641 and No. 48716 and under Contract Carrier Permit No. A-9792.  This temporary approval expires 150 days from September 2, 2005.
  

The instant proceeding is intertwined with Docket No. 05M-332CP, In the Matter of the Tentative Approval under 49 U.S.C. Section 14303 of the Purchase by Casino Transportation, Inc., of all the Issued and Outstanding Shares of Stock of Four Winds, Inc., Doing Business as People's Choice Transportation, Inc., Record Owner of Certificate Nos. 

6. 14641 and 48716 and Contract Carrier Permit No. A-9792; and Title 40, Article 16 Registrations LL-53, CSB-74, and ORC-97; and the Simultaneous Lease of Authorities from Four Winds, Inc., Doing Business as People's Choice Transportation, Inc., to Casino Transportation, Inc. (Declaratory Order Proceeding).  Applicants made the filing which commenced filed the Declaratory Order Proceeding on July 20, 2005.  

7. In the Declaratory Order Proceeding the Commission first noted that the lease was "part of the transaction described in the title of [that] docket[.]"  Decision No. C05-1026 (adopted on August 10, 2005 and mailed on August 30, 2005) at ¶ 1.  The Commission then construed the pleading filed by the Applicants and entitled  

Joint Notification to the Colorado Public Utilities Commission by Casino Transportation, Inc. and Four Winds, Inc. D/B/A People’s Choice Transportation, Inc. of Tentative Approval Under 49 U.S.C. Section 14303 of the Transfer of Control of Four Winds, Inc. D/B/A/ People’s Choice Transportation Inc. to Casino Transportation, Inc. Through Stock Purchase and the Simultaneous Lease by Casino Transportation, Inc. of Authorities from Four Winds, Inc. D/B/A People’s Choice Transportation, Inc.  

to be "a petition for declaratory judgment asking this Commission to determine that [they do] not have to file an application to lease the authorities."  Id. (emphasis supplied) The Commission concluded that, as to the lease of authorities, the Commission's jurisdiction was not preempted by 49 U.S.C. § 14303(f).  Accordingly, the Commission denied the petition for declaratory order and required Applicants "to file an application for authority to lease the" authorities at issue in the transaction.  Id. at ¶ 4 and Ordering Paragraphs 2 and 3.  

8. As a result of the Commission discussion held on August 10, 2005 in which it voted to deny the petition for declaratory order, Applicants filed the Application which commenced the instant proceeding.  In the Application, which was filed before Decision No. C05-1026 was issued, Applicants expressly reserved their objection to the Commission's determination of jurisdiction.  

9. In the Declaratory Order Proceeding, Applicants filed an Application for Rehearing, Reargument, or Reconsideration of Decision No. C05-1026 (Application for RRR).  The Commission denied the Application for RRR in Decision No. C05-1213.  

10. In that decision the Commission described its prior decision as follows:  

[2]
Decision No. C05-1026 construed a notification sent to the Commission as a petition for declaratory judgment that the Commission did not have jurisdiction over a proposed merger between CTI and People’s Choice because federal law provided the Surface Transportation Board (STB), an agency of the United States Department of Transportation, with exclusive jurisdiction over their merger.  The Decision rejected the Petitioners’ arguments that the Commission did not have jurisdiction, denied the petition, and required the Petitioners to file an application for transfer of authority with the Commission.  

[3]
In its decision, the Commission noted that there was a split in how federal appellate circuits interpreted 49 U.S.C. § 14303(f) which Petitioners argue establishes exclusive federal jurisdiction, stated that it would not be appropriate for the Commission to choose which circuit, the seventh or eleventh is correct, and then determined that the Commission did have jurisdiction over the portion of the merger that related to a transfer of its own validly issued intrastate authorities.  
Id. at ¶¶ 2-3 (emphasis supplied).  

11. The Commission then discussed, and amplified, the bases for its determination of jurisdiction.  In that discussion the Commission stated that, in Decision No. C05-1026,  

[a]s suggested by the STB, we applied the North Alabama standards to the merger between CTI and People’s Choice.  We found no demonstration of any relationship between the Commission issued authorities and interstate commerce, and exercised our jurisdiction.  We believe our decision comports with the principles of the STB decision submitted by Petitioners.  

Decision No. C05-1216 at ¶ 11 (emphasis supplied).  

12. Finally, the Commission addressed Applicants' request for clarification:  

Petitioners ask us to clarify our previous decision [i.e., Decision No. C05-1026] by answering the following question:  Does the Commission recognize the federal preemption of the acquisition by CTI of the stock of People’s Choice and the change of control of CTI and People’s Choice as set forth in the transaction, reserving only for independent state regulatory jurisdiction, the subsequent lease of the authorities of People’s Choice to CTI?  We answer that question as follows:  For the purposes of this docket, we are exercising jurisdiction over the lease of the validly issued Commission authorities.  

Id. at ¶ 12 (emphasis supplied).  

13. The initial question posed in the instant proceeding is:  What is the scope of the proceeding (i.e., does the docket encompass consideration of the entire transaction, including the four specific items listed in the caption of this docket, or is it limited only to consideration of the lease of authorities)?  The answer to this question will drive the case now before the ALJ.  

14. Relying on, but citing different portions of, Decisions No. C05-1026 and No. C05-1213, the parties take divergent positions on this question.  Applicants take the position that the Commission determined in the Declaratory Order Proceeding that it has jurisdiction only over the lease of the authorities and that that ruling prescribes the scope of the instant proceeding, limiting the issues here to the lease.  Ace Express takes a different and broader view of the scope of this proceeding and argues that the decisions in the Declaratory Order Proceeding do not limit the issues in the instant proceeding to the lease.  

15. Other than the lease arrangement, Applicants are ready to close the underlying transaction.  They have not done so because of uncertainty as to the scope of the jurisdiction which the Commission has affirmed.  

16. The ALJ respectfully requests that the Commission accept certification of, and respond to, the following questions regarding Decisions No. C05-1026 and No. 05C-1213 as those decisions pertain to the scope of the instant proceeding:  

a) Was the scope of the Declaratory Order Proceeding limited to determination of the Commission's jurisdiction over the lease of the authorities (see Decision No. C05-1026 at ¶ 1, quoted above, which appears to establish the scope of the proceeding), or was its scope broader (see Decision No. C05-1213 at ¶ 2, quoted above, which appears to set out the scope of the proceeding)?  

b) In the Declaratory Order Proceeding, did the Commission reach the issue of its jurisdiction over the purchase by Casino Transportation, Inc. (CTI), of all shares of stock of Four Winds, Inc., doing business as People's Choice Transportation, Inc. (People's Choice)?  

c) If the Commission reached the issue of CTI's purchase of the stock of People's Choice, what was the Commission's decision with respect to its jurisdiction?  

d) If the Commission determined in the Declaratory Order Proceeding that it has jurisdiction over CTI's purchase of the stock of People's Choice, did the Commission determine that it would not exercise that jurisdiction over the proposed stock transfer?  

e) If the Commission determined that it would not exercise its jurisdiction over the proposed stock transfer, does that determination prescribe the scope of the instant application proceeding?  

f) In the Declaratory Order Proceeding, did the Commission reach the issue of its jurisdiction over the acquisition of control of both CTI and People's Choice by Messrs. C. Caldwell, G. Waterman, and R. Waterman?  

g) If the Commission reached the issue of its jurisdiction over the acquisition of control of both CTI and People's Choice by Messrs. C. Caldwell, G. Waterman, and R. Waterman, what was the Commission's decision with respect to its jurisdiction?  

h) If the Commission determined in the Declaratory Order Proceeding that it has jurisdiction over the acquisition of control of both CTI and People's Choice by Messrs. C. Caldwell, G. Waterman, and R. Waterman, did the Commission determine that it would not exercise that jurisdiction over the proposed stock transfer?  

i) If the Commission determined that it would not exercise its jurisdiction over the acquisition of control of both CTI and People's Choice by Messrs. C. Caldwell, G. Waterman, and R. Waterman, does that determination prescribe the scope of the instant application proceeding?  

j) In the Declaratory Order Proceeding, did the Commission reach the issue of its jurisdiction over the limited acquisition of control of both CTI and People's Choice by Ms. Lah?  

k) If the Commission reached the issue of its jurisdiction over the limited acquisition of control of both CTI and People's Choice by Ms. Lah, what was the Commission's decision with respect to its jurisdiction?  

l) If the Commission determined in the Declaratory Order Proceeding that it has jurisdiction over the limited acquisition of control of both CTI and People's Choice by Ms. Lah, did the Commission determine that it would not exercise that jurisdiction over the proposed stock transfer?  

m) If the Commission determined that it would not exercise its jurisdiction over the limited acquisition of control of both CTI and People's Choice by Ms. Lah, does that determination prescribe the scope of the instant application proceeding?  

17. The ALJ believes that the Commission can consider, and can grant, this request for certification because it has the inherent authority to control the proceedings before it, whether before the Commission itself or before an ALJ, provided the action is not contrary to law (which the request is not).
  In addition, it is Commission policy that there be just, efficient, and speedy resolution of matters presented to the Commission.  See, e.g., Rule 4 Code of Colorado Regulations 723-1-4(a)(6) (liberal construction of Rules of Practice and Procedure to that end).  As discussed below, granting this request will advance that policy.  Finally, granting this request will settle a controlling legal issue and will remove uncertainty.  In this respect, the request is similar to, and serves the same function as, a declaratory ruling.
  

18. The ALJ believes that, as with a petition for declaratory order, the Commission has the discretion to accept or to deny the certification.  

19. The ALJ is aware that this request is unusual.  In fact, the ALJ is unaware of any Commission proceeding in which an ALJ has made a similar request.  In the ALJ's opinion, the circumstances warrant the request, warrant the Commission's accepting the certification, and warrant responses to the questions posed.  

20. First, the request goes to a controlling legal issue regarding the scope of the instant proceeding and the Commission has issued two decisions on the issue.  Given the intersection of the Declaratory Order Proceeding and the instant proceeding, and given the fact that Applicants were the initiating parties in both proceedings, the situation here is unique and is unlikely to be presented in the future.  Thus, granting the request is unlikely to result in a great number of similar requests.  

21. Second, it is possible, perhaps probable, that the issue of this Commission's jurisdiction over a transaction when the Surface Transportation Board has reviewed a 49 U.S.C. § 14303 filing which involves the same transaction will arise in the future.  Granting the request may provide guidance in similar future situations, much as would occur in a declaratory order.
   

22. Third, Applicants have made sincere efforts to obtain the required regulatory approvals for the proposed transaction and have not concluded the transaction due to the existing uncertainty about which (if any) additional regulatory approvals are necessary.  They have stated that, although they consider time to be of the essence, they do not wish to close the transaction until the existing uncertainty has been eliminated.  

23. Fourth and finally, obtaining answers early in the instant proceeding will result in administrative efficiency and will reduce the possibility of unintended harm to the parties and of waste of Commission and party resources.  For example, assume that the ALJ determines that the scope of this proceeding is limited to issues pertaining to the lease and proceeds on that basis and assume that, as a result, Applicants conclude the stock transfer and the transfer of operational control.  If the Commission later determines on review that the ALJ was incorrect, the hearing will not have obtained evidence on all of the pertinent issues; the Applicants will have consummated their transactions without the necessary Commission authorization; and a new hearing most likely will need to be held.  Alternatively, assume that the ALJ determines that the scope of this proceeding includes the entire transaction and proceeds on that basis.  If the Commission later determines on review that the ALJ was incorrect, the hearing will have been overly-inclusive; and the Applicants will not have consummated their transactions and will have suffered whatever detriments may attend a delay.  In either case, the Commission and the parties will have expended resources unnecessarily.  

24. Applicants and Ace Express support this request.  

II. ORDER  
A. It Is Ordered That:  

1. These questions are certified to the Commission for its consideration:  

a. Was the scope of the Declaratory Order Proceeding limited to determination of the Commission's jurisdiction over the lease of the authorities (see Decision No. C05-1026 at ¶ 1, quoted above, which appears to establish the scope of the proceeding), or was its scope broader (see Decision No. C05-1213 at ¶ 2, quoted above, which appears to set out the scope of the proceeding)?  

b. In the Declaratory Order Proceeding, did the Commission reach the issue of its jurisdiction over the purchase by Casino Transportation, Inc. (CTI), of all shares of stock of Four Winds, Inc., doing business as People's Choice Transportation, Inc. (People's Choice)?  

c. If the Commission reached the issue of CTI's purchase of the stock of People's Choice, what was the Commission's decision with respect to its jurisdiction?  

d. If the Commission determined in the Declaratory Order Proceeding that it has jurisdiction over CTI's purchase of the stock of People's Choice, did the Commission determine that it would not exercise that jurisdiction over the proposed stock transfer?  

e. If the Commission determined that it would not exercise its jurisdiction over the proposed stock transfer, does that determination prescribe the scope of the instant application proceeding?  

f. In the Declaratory Order Proceeding, did the Commission reach the issue of its jurisdiction over the acquisition of control of both CTI and People's Choice by Messrs. C. Caldwell, G. Waterman, and R. Waterman?  

g. If the Commission reached the issue of its jurisdiction over the acquisition of control of both CTI and People's Choice by Messrs. C. Caldwell, G. Waterman, and R. Waterman, what was the Commission's decision with respect to its jurisdiction?  

h. If the Commission determined in the Declaratory Order Proceeding that it has jurisdiction over the acquisition of control of both CTI and People's Choice by Messrs. C. Caldwell, G. Waterman, and R. Waterman, did the Commission determine that it would not exercise that jurisdiction over the proposed stock transfer?  

i. If the Commission determined that it would not exercise its jurisdiction over the acquisition of control of both CTI and People's Choice by Messrs. C. Caldwell, G. Waterman, and R. Waterman, does that determination prescribe the scope of the instant application proceeding?  

j. In the Declaratory Order Proceeding, did the Commission reach the issue of its jurisdiction over the limited acquisition of control of both CTI and People's Choice by Ms. Lah?  

k. If the Commission reached the issue of its jurisdiction over the limited acquisition of control of both CTI and People's Choice by Ms. Lah, what was the Commission's decision with respect to its jurisdiction?  

l. If the Commission determined in the Declaratory Order Proceeding that it has jurisdiction over the limited acquisition of control of both CTI and People's Choice by Ms. Lah, did the Commission determine that it would not exercise that jurisdiction over the proposed stock transfer?  

m. If the Commission determined that it would not exercise its jurisdiction over the limited acquisition of control of both CTI and People's Choice by Ms. Lah, does that determination prescribe the scope of the instant application proceeding?  

This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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�  The Commission advised Applicants that "the grant of temporary approval of an assumption of operational control creates no presumption that permanent approval of the stock transfer or the lease will be granted."  Decision No. C05-1049 at ¶ 12.  


�  As the decision-maker with respect to law and policy, the Commission has greater authority to grant this request than would, for example, a superior court faced with a similar request from an inferior court.  


�  Section 13-51-102, C.R.S., states that the Declaratory Judgments Act is remedial and that its purpose "is to settle and to afford relief from uncertainty and insecurity with respect to rights, status, and other legal relations; and it is to be liberally construed and administered."  


�  The Commission may provide guidance even if a decision in this proceeding will not have a binding effect in future proceedings.  
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